International migration and environmental change : legal frameworks for international adaptive migration by de Moor, Nicole
 
 
 
 
 
International Migration and 
Environmental Change:  
 
Legal Frameworks for International 
Adaptive Migration 
 
 
Nicole de Moor 
 
 
 
Dissertation submitted in fulfilment of the requirements for the degree of 
Doctor of Law (PhD) 
 
Ghent University 
Faculty of Law 
Department of Public International Law 
 
 
 
Promoter: Prof. Dr. An Cliquet  
Co-promoter: Prof. Dr. Frank Maes 
Member of the Doctoral Guidance Committee: Prof. Dr. Eva Brems
ABSTRACT (English) 
 
2 
 
 
ABSTRACT (ENGLISH) 
 
The focus of this research lies on international migration as a strategy to adapt to changing 
environmental conditions, and on the legal frameworks needed to facilitate such international 
adaptive migration. More in particular, the relevance of both international environmental law and 
regional migration law to deal with environment-induced migration is scrutinized. The objective of 
the thesis is to discuss whether existing legal and policy frameworks in these areas are sufficiently 
equipped to facilitate international adaptive migration, and to analyse if and how those frameworks 
should be adapted to this end.  
This thesis therefore reviews the existing social science and legal literature as well as the global 
policy debate on the topic, leading to a typology and definitions of environment-induced population 
movements. International environmental law is then analysed as a possible legal framework to 
facilitate international adaptive migration. Furthermore, through a case study of European migration 
law and policy, this thesis examines how adaptive migration can be brought to practice, focusing on 
the European Union. The study finally leads to a set of legal and policy options to support and 
facilitate international migration as a strategy to adapt to a changing environment, thereby bridging 
the gap between environmental law and migration law as two separate legal frameworks to address 
this issue. 
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ABSTRACT (DUTCH) 
 
De focus van dit onderzoek ligt op internationale migratie als een strategie om zich aan te passen aan 
een veranderend leefmilieu, en op de juridische kaders die nodig zijn om dergelijke internationale 
adaptatiemigratie te ondersteunen. In het bijzonder wordt de relevantie van zowel internationaal 
milieurecht als regionaal migratierecht voor de behandeling van milieugerelateerde migratie 
onderzocht. Het doel van dit proefschrift is om te onderzoeken of de bestaande juridische en 
beleidskaders in deze takken van het recht voldoende zijn uitgerust om internationale 
adaptatiemigratie te ondersteunen, en om te analyseren hoe deze kaders eventueel moeten worden 
aangepast.  
Daarom worden in dit proefschrift de bestaande sociaalwetenschappelijke en juridische literatuur en 
het internationale beleidsdebat rond dit onderwerp onderzocht, hetgeen leidt tot een typologie en 
definities van milieugerelateerde migratiestromen. Vervolgens wordt het internationaal milieurecht 
geanalyseerd als een mogelijk juridisch kader ter ondersteuning van internationale 
adaptatiemigratie. Door middel van een casestudy van het Europese migratierecht en –beleid wordt 
daarna onderzocht hoe adaptatiemigratie in de praktijk kan worden gebracht, meer bepaald in de 
Europese Unie. Dit onderzoek leidt tot slot tot een reeks juridische en beleidsopties om 
internationale migratie te ondersteunen en faciliteren als een strategie om zich aan te passen aan 
een veranderend leefmilieu, waarbij de kloof wordt overbrugd tussen milieurecht en migratierecht 
als twee aparte juridische kaders om dit onderwerp te benaderen.  
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Introduction 
 
1. GENERAL INTRODUCTION TO THE PHENOMENON OF ENVIRONMENT-INDUCED 
HUMAN MOBILITY 
 
Worldwide, migration tends to be the topic of very lively and often heated policy debates. Within the 
general migration discourse, environment-related migration is one of the newest and mostly debated 
issues.  Ever since the Intergovernmental Panel on Climate Change (IPCC) recognised that “one of the 
gravest effects of climate change may be those on human migration” in 19901, academic research on 
this topic has boomed. Obviously, environment-induced population movements are not a new 
phenomenon. People have always used migration as a strategy to adapt to changes in their 
environment. People driven from their homes by the Dust Bowl in the 1930s in the United States are 
early examples of so-called ‘environmental refugees’2. And even in prehistoric times, populations 
migrated in search for a better environment. However, at a time when our environment is under 
huge pressure, the urgency of the topic becomes more apparent. The effects of global warming, 
biodiversity loss and natural disasters are increasingly causing large-scale population movements. 
Climate change-induced sea level rise, desertification and increased droughts threaten to render 
certain regions uninhabitable in the near to further future. For instance in the late 1980s and early 
1990s, about 100.000 people - representing 1 in 16 of the inhabitants - emigrated from 
Karakalpakstan, an autonomous republic of Uzbekistan, partly because their livelihood was 
threatened due to the human-induced evaporation of the Aral Sea3. People are furthermore 
displaced by sudden-onset environmental disasters, such as earthquakes, floods, hurricanes and 
                                                           
1
 Intergovernmental Panel on Climate Change (IPCC), ‘Climate Change 2007’, Fourth Assessment Report, 
Contribution of Working Group II on ‘Impacts, Adaptation and Vulnerability’, M.L. Parry, O.F. Canziani, J.P. 
Palutikof, P.J. van der Linden and C.E. Hanson (eds), Cambridge University Press, Cambridge, United Kingdom 
and New York, NY, USA. 
2
 Foresight, Migration and Global Environmental Change. Future Challenges and Opportunities, Final Project 
Report, The Government Office for Science, London, 2011, p. 72; E. Goffman, ‘Environmental Refugees, How 
Many, How Bad?’, CSA Discovery Guides, June 2006, available at: 
http://www.csa.com/discoveryguides/refugee/review.pdf. The Dust Bowl of the 1930s was a series of serious 
dust storms in the United States, caused by severe droughts coupled with decades of extensive farming. It 
caused a lot of ecological and agricultural damage, forcing thousands of people to leave their houses.  
3
 Foresight, Migration and Global Environmental Change. Future Challenges and Opportunities, Final Project 
Report, The Government Office for Science, London, 2011, p. 72. 
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volcanic eruptions. The volcanic eruption on the Caribbean island of Montserrat in 1995 for example 
forced 7.000 people to evacuate4, and in 2005 nearly 1 million persons were displaced in the 
aftermath of the Katrina hurricane in New Orleans5. Due to climate change and ecosystem 
degradation, regions particularly vulnerable to natural disasters are expected to face an increase in 
the occurrence and severity of those disasters6.  
When people’s livelihoods are threatened by such environmental disruptions, a traditional response 
is to migrate.  The past decades, most academic research focused on the negative consequences of 
environmental changes for human mobility, namely the forced displacement of people, and the lack 
of protection mechanisms for those which are forced to leave their environment in order to survive. 
The debate was very often dominated by emotional appeals for the drowning population of sinking 
island states in the Pacific Ocean. However, since a couple of years, it is increasingly recognised that 
migration should not only be regarded as a failure of adaptation to environmental changes, but that 
migration itself can be a positive adaptation strategy for vulnerable communities. Evidence from 
field-based research confirms that migration can help people to adapt to a changing environment, 
for example by providing them with an alternative livelihood, or by relieving population pressure in 
affected areas. 
The challenges posed by environment-induced human mobility require a new strategic policy 
approach. Policymakers will need to take measures to prevent environment-induced migration 
where possible, by preventing environmental changes from happening, or by reducing the impact of 
environmental disruptions on communities. However, they will also need to take measures to 
prepare for environment-induced migration where it cannot be avoided. And where migration can 
act as a positive adaptation strategy, policies that facilitate such ‘adaptive migration’ will be needed. 
 
 
 
                                                           
4
 D.C. Bates, ‘Environmental Refugees? Classifying Human Migrations Caused by Environmental Change’, 
23 Population and Environment 5, 2002, p. 471. 
5
 B. Havard, ‘Seeking Protection: Recognition of Environmentally Displaced Persons Under International Human 
Rights Law’ 18 Villanova Envtl. L.J., 2007, p. 68-69; Foresight, Migration and Global Environmental Change. 
Future Challenges and Opportunities, Final Project Report, The Government Office for Science, London, 2011, p. 
13. 
6
  J.B. Cooper, ‘Environmental Refugees: meeting the Requirements of the Refugee Definition’ 6 N.Y.U. Envtl. 
L.J. 480, 1998, p. 503; A. Lopez, ‘The Protection of Environmentally-Displaced Persons in International Law’, 37 
Environmental L. 365, 2007, p. 369-371. 
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2. OBJECTIVE OF THIS STUDY 
 
In this doctoral study on International Migration and Environmental Change: Legal Frameworks for 
International Adaptive Migration, the aim is to examine whether and how different legal frameworks 
could facilitate international migration as a strategy to adapt to a changing environment. More in 
particular, the relevance of both international environmental law and regional migration law to deal 
with environment-induced migration is scrutinized. The objective of the thesis is to discuss whether 
these existing legal and policy frameworks are sufficiently equipped to facilitate international 
adaptive migration, and to analyse if and how those frameworks should be adapted to this end. 
This text, which is submitted as a Ph.D. dissertation to the Faculty of Law of Ghent University in order 
to obtain the degree of Doctor of Law, is the result of a 4-year BOF research project. The original title 
“Erkenning en bescherming van milieuvluchtelingen in de EU” (“Recognition and protection of 
environmental refugees in the EU”) was not withheld. As such, the initial research was aimed at 
studying legal protection mechanisms for “environmental refugees” arriving in the European Union, 
through a study of national and European migration law. However, during the course of the research 
it was found that the applicability of existing asylum regimes, in particular in the European Union, 
was for a large part irrelevant in practice, was relatively quickly concluded upon, and had already 
been extensively studied. Furthermore, it became clear that in order to be able to develop relevant 
policy recommendations regarding international adaptive migration, which had become the main 
concern of this study, also environmental law would have to be studied. 
It should be made clear though from the start that one delimited research project cannot 
exhaustively encompass all of the relevant elements in the debate on environment-induced 
migration. The focus of this research consequently came to lie on international migration as a 
strategy to adapt to changing environmental conditions, and on the legal frameworks needed to 
facilitate such international adaptive migration. More in particular, the aim is to bridge 
environmental law and migration law in addressing this issue, with a view to come to 
recommendations regarding the decisions and choices which policymakers need to take today to 
address future challenges and opportunities arising from environment-induced population 
movements. 
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3. METHODOLOGY AND ADDED VALUE OF THIS STUDY 
 
This thesis is the result of a theoretical, doctrinal, legal research. It includes both descriptive legal 
research, by identifying and describing existing legal standards applicable to environment-induced 
population movements, as well as normative legal research, including the development of policy 
recommendations regarding the necessary legal frameworks to support international adaptive 
migration.  
The research has been carried out by means of a thorough literature research. A large and diverse 
body of literature in the field of both migration and environmental law has been analysed, in the 
form of books and book chapters, peer-reviewed articles as well as internet-based sources. The study 
is undertaken with the aid of various sources of international law, as enumerated in Article 38 of the 
Statute of the International Court of Justice (ICJ)7, and is grounded in different branches of 
international, regional and national law (see further under Chapter I, Section 2.2). Furthermore, 
useful insights were gained through participation in numerous international and national 
conferences and seminars on environment-induced migration, and through informal contacts with 
both legal and other experts on the issue. Multi-disciplinary contacts with political, geographic and 
social scientists have proven to be invaluable sources to put the relevance of the research results to 
the test.  
The added value of this study in comparison to the existing research on environment-induced 
migration lies mainly within its focus on international adaptive migration from a legal perspective. 
While a huge body of legal research already exists on legal protection mechanisms for 
environmentally-displaced persons (see further under Chapter III), most studies on migration as an 
adaptation strategy are in the field of political and social sciences, where little or no attention has 
been given to the legal challenges which would have to be overcome in order to facilitate 
international adaptive migration, such as those regarding legal residence and citizenship of 
environment-induced migrants. Furthermore, despite the plenitude of academic attention the issue 
has received over the years, no study exists that combines environmental law and migration law to 
address the issue. Most studies are dominated by a migration or environmental perspective, 
respectively leading to policy recommendations which lie far apart from each other. Finally, within 
international environmental law, most authors focus on international climate law, namely on how 
                                                           
7
 Article 38, Statute of the International Court of Justice, adopted in San Francisco on 26 June 1948. 
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migration is addressed in the framework of the UN Framework Convention on Climate Change 
(UNFCCC), thereby neglecting other branches of environmental law. This study also has the added 
value of addressing other branches of international environmental law in relation to migration and 
environmental change.  
 
4. STRUCTURE OF THE THESIS AND RESEARCH QUESTIONS 
 
As mentioned above, the aim of this research is to discuss whether existing legal and policy 
frameworks in the field of international environmental law and regional migration law are sufficiently 
equipped to facilitate international adaptive migration, and to analyse if and how those frameworks 
should be adapted to this end.  
This thesis is subdivided into three major parts. Given the importance of a good understanding of the 
phenomenon of environment-induced human mobility, PART I will start with an introduction to the 
research on environment-induced migration and the concept of adaptive migration. It reviews the 
existing social science literature and the global policy debate on the topic, and leads to a typology of 
environment-induced migration. After all, the way a phenomenon is conceptualised is crucial for the 
way its treatment is approached. More in particular, it helps to establish the appropriate branch of 
international, regional or national law to locate environment-induced migration, for instance within 
the existing regional framework for the protection of displaced persons, or within the UNFCCC8. The 
objective of PART II is to discuss whether international environmental law is an appropriate legal 
framework to facilitate and promote adaptive migration. Through a case study of migration law and 
policy in the European Union (EU), PART III finally looks briefly at how adaptive migration can be 
brought to practice, focusing on the EU. While PART II looks at international environmental law 
through a migration lens, PART III does the opposite, incorporating an environmental perspective 
into migration law and policy. The study finally leads to a set of legal and policy options to support 
and facilitate international migration as a strategy to adapt to a changing environment, thereby 
bridging the gap between environmental law and migration law as two separate legal frameworks to 
address this issue. 
                                                           
8
 J. McAdam, Climate Change, Forced Migration and International law, Oxford University Press, Oxford, 2012, p. 
186. 
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Since the legal analysis in this thesis is made at two levels, namely international environmental law 
and regional migration law, the research questions are also divided into different subcategories.  
1. Questions concerning the conceptualisation of international adaptive migration (PART I) 
− What is the current knowledge base and the state of the debate on environment-induced 
migration? (Chapter I)  
− How can adaptive migration be conceptualised within the general discourse on environment-
induced migration? (Chapter II) 
− How can international adaptive migration contribute to the adaptive capacity of individuals, 
households and communities affected by environmental degradation? (Chapter II) 
− How can environmentally-displaced persons be protected under international law (Chapter 
III). 
 
2. Questions concerning international environmental law (PART II) 
The central research question which this part aims to scrutinize concerns the opportunities and 
limitations of international environmental law in dealing with environment-induced migration. More 
in particular, the following research questions will be studied: 
− How is migration addressed in various branches of international environmental law? 
− Can measures concerning adaptive migration be implemented through the implementation 
mechanisms of international environmental law? 
− What is the added value of addressing migration through international environmental law? 
− Does it matter for concrete adaptation actions on the ground whether or not migration is 
specifically addressed in the texts of the Conventions and/or in decisions of the Conference 
of the Parties (COP) to these Conventions? 
 
3. Questions concerning European migration law and policy (PART III) 
The last PART of this thesis aims to assess if and how migration law can facilitate international 
adaptive migration, from the perspective of the EU. More in particular, the following research 
questions will be studied: 
− How is environment-induced migration treated at the European policy level? 
− What forms of international migration constitute adaptive migration? 
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− How can environmental drivers of migration be integrated in the EU’s migration law and 
policy? 
 
PART I. Adaptive migration as part of environment-induced human mobility 
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A study on the legal frameworks supporting international adaptive migration would be incomplete 
without an overall picture of the debate on environment-induced migration, contextualising 
migration as an adaptation strategy within this debate.  PART I of this study, which holds Chapters I, II 
and III, therefore contains a state-of-the-art review of the international discussion on the linkage 
between migration and environmental change. 
Chapter I explains the conceptual framework which is used further in this thesis, gives background to 
the classification of environment-induced human mobility followed in this study, and provides the 
reader with an overview of literature on the topic so far. It contains a brief reprise of the debate on 
environment-induced human mobility in the international legal community, in order to provide 
context to a more in-depth analysis of migration as an adaptation strategy, which is the focus of this 
study in Chapter II. Chapter II then introduces the concept of adaptive migration, and critically 
assesses the relevance of international migration as an adaptation strategy. Furthermore, some of 
the legal challenges facing this theory will be revealed. For reasons of comprehensiveness, Chapter III 
briefly discusses the role of various legal frameworks in the protection of people which have been 
forcibly displaced for environmental reasons. 
This Part by no means attempts to offer a comprehensive analysis of the research on environment-
induced human mobility, but rather a mere introduction into the  issue, as well as into some of the 
elements of the highly complex legal frameworks surrounding individuals migrating or being 
displaced due to gradual changes or sudden disruptions of their environment.
Chapter I. Environment-induced migration and displacement: a state-of-the-art review 
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Chapter I. Environment-induced migration and 
displacement: a state-of-the-art review 
 
 
“In my 80 years living as a pastoralist it has never been like this. The rainfall pattern has been 
unpredictable and there is a migration of pastoralists from this community to the urban centres of 
Nairobi, Uganda and others. The few animals we have that have survived the drought are plagued by 
new diseases that we do not know about.  Our livestock is dying and we do not know why”. 
Elder Bote Bora, 80 year-old Borana pastoralist in the Horn of Africa
9
 
 
 
1. UNDERSTANDING THE PHENOMENON OF ENVIRONMENT-INDUCED HUMAN 
MOBILITY 
 
The effects of global warming, natural disasters and other environmental destructions are 
increasingly causing people to leave their environment. Although it is difficult, if not impossible, to 
accurately predict the extent of environment-induced population movements (see further in Section 
1.1.3.), scientists agree that these population movements are expanding. Together with the 
numbers, the awareness on the phenomenon of environment-induced migration is increasing, 
among academics as well as among policymakers and the general public. In recent years, the topic 
has even emerged at the negotiation table of the UN climate change negotiations (see further in 
PART II, Chapter IV). At the European level, the European Commission recently came up with a 
                                                           
9
 United Nations Office for the Coordination of Humanitarian Affairs (UN-OCHA), United Nations Environment 
Programme (UNEP), International Organization for Migration (IOM) and the Institute for Security Studies (ISS), 
‘Security in Mobility: Advocating for Safe Movement as a Climate Change Adaptation Strategy for Pastoralists in 
the Horn and East Africa’, June 2010, Paper available at: 
http://reliefweb.int/sites/reliefweb.int/files/resources/8E4A32AF1BCEE2544925775800065831-
Full_Report.pdf, p. 4. 
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Commission Staff Working Paper on the issue, as part of the EU Adaptation Strategy package10 (see 
further in PART III). 
Research on environment-induced population movements has been hindered by a “lack of 
conceptual clarity”11. A clear theoretical frame is thus required, in order to facilitate research on this 
topic. This would enable researchers and policymakers to communicate on the same wavelength on 
the matter, to identify similarities and differences with other migrant populations, and to set forth 
constructive solutions, for example for the recognition and protection of the growing number of 
environmentally-displaced persons12. After giving a rough sketch of the phenomenon of 
environment-induced human mobility (1.1.), this Chapter will therefore propose a working definition 
for the purpose of this study (1.2.), as well as a classification of environment-induced population 
movements (1.3.). 
 
1.1. Environment-induced population movements: facts and figures 
 
1.1.1. Global environmental change as driver of migration 
 
A range of major forces is expected to cause profound changes to our natural environment over the 
next decennia. Aside from global warming, examples include the loss of biodiversity, deforestation, 
land degradation, and natural hazards such as earthquakes and volcanic eruptions. Although the 
climate on earth has always fluctuated for natural reasons, the Intergovernmental Panel on Climate 
Change (IPCC) has indicated that over the past 100 years, the average surface temperature on earth 
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has increased by 0.74 °C, which is an unusually rapid warming13. For the future, the IPCC projects a 
temperature increase of 1.1 to 6.4 °C by 2100, which would represent an increase unknown for the 
past 10.000 years14. 
Although industrialised countries are most responsible for global warming, the developing countries 
will suffer the most. Their inhabitants are more vulnerable, because they live in fragile ecosystems, 
and do not have the technological and financial means to adapt to a severely degrading 
environment15. The more vulnerable people are, the less adaptive capacity they have, and in some 
cases they will therefore have no other option but to leave their environment. 
Over the past decennia, many scientific reports and academic articles have highlighted the increasing 
influence of environmental changes on human mobility. In 2007, the fourth Global Environment 
Outlook of the United Nations Environment Programme (UNEP) noted that worldwide environmental 
degradation undermines development, human well-being and the achievement of some of the 
Millennium Development Goals, leading, inter alia, to human migration, in particular in drylands and 
small island developing states16.  The same year, the IPCC described temporary rural-urban migration 
as a natural reaction to environmental hazards in its Fourth Assessment Report. According to the 
IPCC, extreme weather events could lead to large numbers of displaced people, and could eventually 
cause permanent migration as such events increase in the future17. 
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In 2011, a report commissioned by the UK Government Office for Science, the Foresight Report, 
examining global migration trends linked to environmental changes, confirmed most of the results 
which countless studies have been putting forward for many years18. Evidence from field-based 
research confirmed that environmental changes act as a driver for internal as well as international 
migration, specifically through their influence on a range of economic, social and political drivers 
which themselves affect migration. Some of the results of this study, which has seen the involvement 
of around 350 leading experts and stakeholders from 30 countries worldwide and is within the 
academic community regarded as scientifically robust, could be called “counterintuitive”19, such as 
the conclusion that people do not only migrate away from areas affected by environmental 
disruptions, but also move towards areas of high environmental risks, such as low-lying urban areas 
in mega-deltas or slums in flood prone cities. After all, regardless of environmental change, the 
powerful economic, political and social drivers of migration will stay in place. For instance, compared 
to 2000, there may be between 114 and 192 million additional people living in floodplains in urban 
areas in Africa and Asia by 2060, which will pose huge challenges to policymakers20. 
Furthermore, the Foresight Report acknowledges that environmental degradation can lead to 
“immobility” as well, as it often limits people’s capacity to move. As a decision to migrate requires a 
certain financial and social capital, people affected by environmental disruptions tend to have fewer 
possibilities to leave their environment. We could thus say that “environmental change is equally 
likely to make migration less possible as more probable”21. Foresight researchers therefore predict 
that in the future, millions of people will even be unable to move away from areas in which they are 
extremely vulnerable to environmental disasters. The Report identifies them as “trapped 
populations”, and refers for instance to small island states, where the population is already relatively 
poor, and as such often unable to respond to sea level rise by migrating, as people do simply not 
have the means to do so.  In Somalia, drought-affected pastoralists, who normally migrate as a 
reaction to the degradation of their land, are now hindered to do so due to a long-lasting armed 
conflict. Similarly, in regions affected or threatened by sudden-onset natural hazards, it are mostly 
the wealthy which are able to migrate proactively, while the poor need to seek shelter in potentially 
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dangerous emergency shelters or remain in their homes, and are thus disproportionately affected22. 
When hurricane Katrina for example pounded in New Orleans in August 2005, the higher-class 
community left town, and criticism in the aftermath was fuelled by the government’s response 
towards the lower-class community, causing deaths from thirst, exhaustion and violence in the 
Louisiana Superdome evacuation centre. Likewise, when cyclone Nargis hit in Burma in April 2008, 
the most vulnerable populations were unable to leave their environment, and were cut off from 
international humanitarian assistance23. In a study like the present one on the effects of 
environmental changes on human mobility, we must therefore not forget these trapped populations, 
as they are just as important a policy concern as those who do leave their environment. 
So in sum, the environment appears to influence human mobility in three ways: 
− people move away from areas with high environmental risks  
− people move towards areas with high environmental risks 
− people stay “immobile”, or “trapped” in areas with high environmental risks. 
 
Within the category that migrates, we can further differ between those who choose to migrate, and 
those which are forced to leave their environment (‘displaced persons’) in order to survive (see 
further below in Section 1.3.2.3.).  
Important to stress though, is the fact that the relationship between environmental change and 
population movements is not straightforward. In Mali for example, the 1983–1985 droughts caused a 
decline of international migration, while short distance and circular migration increased, together 
with a significant increase in the migration of women and children24.  And in Ethiopia, researchers 
have found an increase of male labour migration as a reaction to periods of severe drought, while 
female marriage migration clearly decreased. This was because the degradation of the environment 
reduced poor household’s capital for marriage and household formation25.  
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Finally, based on the best available science and other evidence, another powerful conclusion of the 
Foresight Report is that the impact of environmental changes on human mobility will increase in the 
future, which requires a strategic policy approach at different levels, recognising the challenges and 
the opportunities of migration26. 
 
1.1.2. The environment as the sole driver of migration? 
 
The concept of environment-induced migration naturally raises some questions as to whether the 
environment can easily be singled out as the sole driver of certain population movements. Obviously, 
a decision to migrate is affected by a complex interaction of push and pull factors. As mentioned 
above, environmental changes affect migration through their influence on an array of economic, 
social and political drivers of migration, which makes it often difficult, if not impossible, to clearly 
distinguish so-called “environmental migrants” from other migrant populations27. Environmental 
disruptions have for example an impact on rural wages, agricultural prices and exposure to hazard, 
which in their turn indirectly affect population movements28. 
The figure29 below outlines the complex multi-causality of environment-induced population 
movements. 
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As indicated in this figure, a decision to migrate is also influenced by personal circumstances, as well 
as by a range of obstacles and facilitators, such as a legal framework allowing for or facilitating 
international movement.  
However, aside from the indirect effects of environmental changes on human mobility, the 
environment can also directly affect people’s decision to migrate.  In case of sudden-onset natural 
disasters, such as earthquakes, volcanic eruptions, floods and hurricanes, it is indeed possible to 
single out the environmental disruption as the sole, or at least the main, cause of migration and 
displacement. Furthermore, it has been widely acknowledged and scientifically proven that global 
environmental changes influence national and international migration patterns, albeit through more 
complex interactions than a simple cause-and-effect relationship. This interaction between migration 
and environmental change clearly requires important changes in environmental and migration 
policies and legal frameworks, and thus truly deserves the academic attention given to this topic in 
this and other studies. The fact that migration is driven by a complex interaction of migration drivers, 
does not justify inaction at the political level to address the growing effects of environmental 
changes on national and international migration30.  
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1.1.3. The game of numbers: predicting environment-induced movements 
 
Environment-induced migration is not a myth, nor just a future threat, but it is already happening 
now. According to a yearly study of the Internal Displacement Monitoring Centre (IDMC), at least 
32,4 million people were forced to flee worldwide due to natural hazard-induced disasters, in 2012 
alone, which is almost twice as many as in 2011.  About 98 % of disaster-induced displacement in 
2012 was related to climate- and weather-related hazards. As can be seen in the figure31 below, the 
global estimate for each year since 2008 has varied significantly. This is mainly caused by differences 
in the scale and frequency of mega-disasters, which each displace millions of people. In 2010 for 
example, 15,2 million people were displaced by a severe flood in China32. 
 
Over the past five years, Asia was the worst-affected continent, with 81 % of the global total of 
displaced persons, mainly in East, South and South-East Asia. In Africa, the majority of the 8,2 million 
displacements in 2012, which is a relatively high number for the region, was related to massive flood 
disasters across west and central Africa, with Nigeria as the worst-affected country, counting over 6 
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million displaced persons33. Other studies have found that in Africa, about 10 million people were 
displaced over the last two decades, primarily because of environmental degradation and 
desertification34. 
Important to note is the fact that most studies on the current extent of environment-induced 
population movements only cover forced displacement instead of voluntary migration, and focus on 
sudden-onset disasters, instead of slow-onset environmental degradation. Indeed, it is easier to 
designate a certain movement as environment-induced in case of floods or hurricanes, than in case 
of drought or ecosystem degradation. Furthermore, the IDMC studies do not cover people living in 
protracted displacement situations35, nor do they profile those populations which are “trapped” in a 
disaster-affected area. 
As for the future, the most commonly quoted figure in the debate on environment-induced 
migration is that of 200 million persons displaced by the year 2050, as predicted by environmental 
scientist Norman Myers36. However, the countless estimations for the future extent of this type of 
movement vary widely, both in general media as in academic reports. While Jacobson, in one of the 
first attempts to define ‘environmental refugees’, came to a figure of 10 million so-called 
“environmental refugees” (with more than half of them in sub-Saharan Africa)37, Christian Aid 
consistently refers to a global number of 300 million environment-induced displaced persons 
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worldwide by 205038. The latter is based on the methodology used by Myers and Kent to come to 
their figure of 200 million displaced persons by 205039. However, using this same methodology, Stern 
adopted a prediction of 150-200 million displaced persons by 205040, while the Global Humanitarian 
Forum came to 78 million displaced persons by the year 203041. 
The use of these figures is questionable. Firstly, as indicated above, it is often difficult to single out 
the environment as the sole driver of population movements. The relationship between migration 
and environmental change is not linear, and is extremely difficult to predict. Forecasting the numbers 
of environment-induced migrants is also hampered by the lack of a clear consensus on a definition 
and classification of this type of movement, making it quite difficult to compare different reports and 
predictions42. Another reason why it is difficult to make estimations, is the fact that we have to 
distinguish between populations at risk and actual migrants. Often, the figures used in literature are 
based on the number of people living in a certain area at risk of an environmental disaster, 
disregarding the adaptive capacity of the community, as well as demographic changes43. 
Furthermore, we have to take into account that it can also become more difficult to migrate due to a 
loss of resources44. Moreover, the future impacts of environmental changes on human mobility 
depend for a large part upon climate change projections. As climate change could be mitigated 
through the reduction of greenhouse gas emissions, future population movements depend on 
today’s climate policies. And naturally, if global warming would exceed the projected 2°C warming, as 
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many scientists fear, current forecasts on the future extent of climate-induced migration will have to 
be adjusted45. Finally, many of the estimates in academic literature are based on only one or two 
sources, which have in their turn been extensively criticised for their speculative nature46.  
Thus, several authors have argued against the use of estimates on the future extent of environment-
induced migration and displacement, as they are “methodologically unsound”47. In fact, the 
estimations of future numbers of environment-induced migrants have become one of the most 
controversial issues in this debate48. Unfortunately the media appetite for false estimates regarding 
climate change remains large. In 2011, a prediction made by UNEP of 50 million “climate refugees” 
by 2010 was put to the light in an article in The New Scientist49, invoking a lot of controversy in 
different blogs and internet websites50. Aside from methodological shortcomings, it is also 
problematic that most existing forecasts are unnecessarily alarmist, in particular as regards 
increasing flows of ‘environmental refugees’ towards industrialised countries51. Most of the early 
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estimates have also been criticised for using forced migration to draw attention to environmental 
problems52. 
Luckily, the international debate on environment-induced migration has during the past decades 
developed far beyond the numbers. Nonetheless, the use of figures certainly has some importance, 
for instance to bring the topic under the attention of policymakers, the media and the wider public. 
As Gemenne argues, “[t]he current interest for the topic is not only due to the specific nature of 
these migration flows, but also due to their potential magnitude”53. So if we keep the above 
described methodological difficulties in mind, robust estimates can help to raise awareness on this 
issue. After all, it cannot be ignored that the majority of the predicted scenarios clearly agree on one 
general trend, which is the fact that the effects of environmental changes on human migration will 
increase in the future. 
 
1.1.4. Cases of environment-induced population movements 
 
In order to give more background to the relationship between migration and environmental change, 
some concrete examples of environment-induced population movements are discussed below. The 
examples are chosen to represent a variety of types of mobility, as well as a range of environmental 
drivers of migration, looking at the impact of environmental changes arising from climate change, as 
well as natural hazards, and ecosystem and land degradation.  However, these cases do not aim to 
give a full overview of all kinds of environment-induced human mobility, nor do they represent the 
whole of possible drivers of environment-induced migration.  
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1.1.4.1. The last days of Tuvalu 
 
A. Drowning island states: Atlantis myth or reality? 
 
As a result of global warming, the IPCC expects sea levels to rise by at least 18 to 59 cm by 2090-
2099, relative to the period of 1980-199954, which will severely threaten low-lying island states like 
the Maldives in the Indian Ocean and Tuvalu and Kiribati in the South Pacific. Some island states are 
destined to disappear completely, leaving no internal relocation options for the inhabitants. The 
rising sea will also overflow heavily populated coasts and mega-deltas in South, East and South-East 
Asia and in Africa55. Norman Myers estimated that sea level rise could lead to 26 million 
environmentally-displaced persons in Bangladesh alone56. Even though the numbers of affected 
people at for instance the coastlines in Asia are much higher, the islanders of “drowning island 
states” have long been a symbol of so-called ‘climate refugees’ in the debate on environmental 
change and migration. According to Gemenne, they are even portrayed as the “canaries in the 
coalmine”, as small island states and their inhabitants are used to alert climate change-induced 
population movements worldwide57. 
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The Pacific country Tuvalu, being “the most symbolic canary in the coalmine of climate change”58 
consists of 9 small coral islands in the South Pacific Ocean59. With its 26 square kilometres of land, 
this former British colony is one of the smallest independent states in the world60. The main 
economic activities of the inhabitants are fishing and farming61. Tuvalu is destined to become one of 
the first states to disappear due to the effects of global warming. As its highest point lies only 4,5 
meters above sea level, the country is threatened by the rising ocean62. The density of water 
decreases as it becomes warmer, thereby increasing the volume of the ocean. This rise is further 
enlarged by the concomitant effects of the melting of glaciers and the ice caps63. The melting of land-
based glacier ice together with the thermal expansion of ocean water makes the sea level rise64. In 
addition, Tuvalu is extremely vulnerable to cyclones, tsunami and drought65. During the high tides in 
Tuvalu, waves coming from the ocean have a devastating effect on the islands. Furthermore, water 
from underground flows up through the coral ground of the islands66. As a result of the rising sea 
level, Tuvalu is now in danger of disappearing beneath the waves.  
 
B. Relocation of the population 
 
The disappearance of a whole country raises some very interesting legal questions, not only 
regarding the rights of the inhabitants to move to other countries, but also concerning statehood and 
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succession, international legal personality, statelessness of the inhabitants, law of the sea and rights 
to the territorial waters, and so on. Aside from the migration issue, these, purely academic, exercises 
are beyond the scope of this study. After all, these questions remain for the moment quite abstract, 
as empirical evidence shows that small island nations will be rendered uninhabitable, due to the 
impacts of climate change on their already fragile ecosystems, long before they would eventually 
disappear67. Consequently, international legislation to protect stateless persons is not suited to give 
inhabitants of small island states the opportunity to emigrate68. 
First and foremost it is important to mention that the inhabitants of Tuvalu do not see themselves as 
‘climate refugees’, as they do not want to be regarded as vulnerable victims of climate change69. It is 
even argued that such a deterministic discourse might even hinder climate change mitigation actions, 
in order to prevent the islands from disappearing in the first place.  However, since the people of 
Tuvalu realise they can no longer ignore the rising water, Tuvaluan officials have approached 
neighbouring countries to request assistance for a large-scale evacuation of the population70. About 
42 % of the 10.000 inhabitants of the island lives on Funafuti, the overcrowded capital island and 
only urban centre, leaving almost no internal relocation options71. As the Tuvaluan population cannot 
rely on an international regime for its resettlement, it currently only has the hospitality of its 
neighbours to depend upon. 
Since 2002 New Zealand has a special immigration programme to accept immigrants from Tuvalu and 
other threatened Pacific islands. Under this Pacific Access Category (PAC) programme, which was 
actually based on an existing programme for Samoans, and replaced previous labour visa schemes for 
the population of Tuvalu, Kiribati and Tonga, New Zealand has issued quota of people that can 
migrate to the country each year. The programme is run by ballot. Whoever is drawn from the ballot 
after registering for it, can apply for residence. The current quota allow up to 75 citizens of Tuvalu, 75 
citizens of Kiribati and 250 citizens of Tonga to be granted residence in New Zealand each year, 
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together with their partners and dependent children72. Important to note though is that this 
migration scheme is classed as a labour migration programme instead of a resettlement scheme73, 
and it was certainly not created with the aim of developing a protection regime for environmentally-
displaced persons, as it was mistakenly perceived in different media as well as among academics74. 
One of the criteria for residence is for example to be aged between 18 and 45 years old, and to have 
a job offer in New Zealand, meeting a minimum income requirement. However, it was decided to 
extent the programme to Tuvaluans after the Tuvaluan government’s plea for immigration assistance 
to help their citizens to relocate. Although the quota only represent a small fraction of the number of 
people that would ultimately need to migrate from Tuvalu and other island states, the PAC 
programme does offer the islanders the opportunity to migrate proactively, instead of waiting for the 
rising tide to displace them75. 
 
1.1.4.2. The Katrina exodus in New Orleans 
 
On the 29th of August 2005, Hurricane Katrina caused immense damage along the coasts of Louisiana, 
Mississippi and Alabama. It was one of the deadliest hurricanes that ever made landfall in the United 
States (US). The National Hurricane Center even found that it was the costliest natural disaster ever 
in the US, with a total damage estimated at 108 billion USD76. In New Orleans, 80 % of the city was 
flooded as the levee system failed, causing the most significant number of deaths. Disaster relief in 
the immediate aftermath of the hurricane failed on several levels. Many evacuees did not receive 
sufficient shelter or medical assistance, and many suffered from hunger. The city became victim to 
violence and looting, causing several indirect casualties from violence, exhaustion or thirst. 
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Migration patterns in the US Gulf Coast region in the wake of this natural disaster were the topic of 
various studies. Prior to the arrival of Hurricane Katrina, thousands of people had voluntarily left 
their homes, or had been forcibly evacuated to emergency shelters. However, many citizens decided 
to stay, and were trapped in their flooded houses when the levees eventually broke.  
It has been found that Katrina redistributed more than 1 million people from the region elsewhere 
across the country77. Almost the entire population of New Orleans has been displaced, and a large 
proportion of it will most likely never return78. The population of cities such as Houston in Texas, 
Mobile in Alabama and Baton Rouge in Louisiana each increased with thousands of Katrina victims. 
Five months after Katrina’s passage through New Orleans, about 200.000 people were again living in 
the city, which was less than half of the pre-Katrina population. The process of the repopulation of 
New Orleans even had important consequences for the demographic characteristics of its 
population. As black residents, who suffered more severe housing damage, returned to their homes 
at a much slower pace than white residents, it was feared that the city would become whiter and 
wealthier, at the expense of the poorer population79.  
Hurricane Katrina did not only illustrate that even in an industrialised country such as the US, natural 
hazards can displace large amounts of people, but it also showed that social inequality within 
communities influences people’s vulnerability to environmental disasters80. Social scientists have 
found a disproportionate displacement of low-income African American residents in New Orleans. 
Similarly, areas with a greater proportion of disadvantaged or marginalized populations, such as 
female-headed households, elderly, racial minorities, or poor families, and more densely built areas 
experienced more out-migration81. Clearly, the resilience of higher-income communities to the 
effects of sudden-onset natural disasters is higher than that of lower-income communities. Finally, 
the Katrina disaster also illustrates that a large number of people are now, more than ever, 
vulnerable to environmental disasters, not only due to an increase of natural hazards, but in part due 
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to their location in vulnerable areas. As the wetlands of southern Louisiana had been filled in the 
past, there was no natural protection buffer left, leaving the city even more vulnerable to the 
excesses of natural hazards82. In this sense, it is important to note that nature conservation measures 
can in fact help to prevent environment-induced population movements. 
 
1.1.4.3. Droughts and ecosystem degradation in Niger 
 
Aside from an overspill of water, the phenomenon of global warming will also lead to more severe 
droughts and desertification in many regions of the world. Drylands are now exposed to the effects 
of both climate change and land degradation resulting from erosion, salinisation or a decline in soil 
nutrients, reducing the productivity and reliability of agricultural and pastoral systems83. According to 
the IPCC, in 2020, 74 to 250 million people will be affected by increased water shortages in Asia and 
Africa84. Severe droughts will also affect human mobility in South America and the Middle East85. In 
northeast Brazil for instance, periodic droughts contributed to the emigration of about 3,4 million 
people between 1960 and 198086. In Burkina Faso on the other hand, about 4.000 people affected by 
a major drought in the early 1970s responded by short-term rural-rural migration in order to diversify 
their income. As an estimated 90 % of the world’s dryland populations live in low-income countries, 
they often have a lower adaptive capacity to environmental changes87.  
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Compared to sudden-onset natural hazards, a decrease of freshwater availability will lead to more 
progressive patterns of migration88. Through its impact on household wealth and income, droughts 
are likely to lead to a rise of short term, rural-rural migration, in order to seek income diversification. 
In particular in the rural drylands of Africa, migration of one or more members of the household is a 
vital livelihood strategy for many families. Furthermore, longer-distance migration often decreases in 
periods of drought, as this requires financial means. Long-term adverse effects on ecosystem services 
might give rise to rural-urban migration or to long-distance, longer-term, migration with the whole 
family, but it might also cause for people to be “trapped” in their degraded environment, or displace 
them when they have no other options than to flee their lands in order to survive89.  
In the Republic of Niger, seasonal migration has long been a traditional strategy to cope with 
temporal and geographical variability in dryland ecosystem services. With 65 % of the territory lying 
within the Sahara Desert, the population of about 14 million people mainly lives in semi-arid 
savannah, and in a narrow band of arable land in the south of the country. About 86 % of the 
Nigerien population lives in rural regions, with 90 % of the labour force earning an income through 
farming, cattle herding and fishing90. 
Niger is suffering from severe environmental disruptions, caused inter alia by droughts, soil 
degradation, deforestation and sand intrusion. In particular the shrinking of Lake Chad has 
catastrophic consequences for the population. The lake, which used to be shared by 4 countries – 
Cameroon, Niger, Nigeria and Chad -, was an important source of water for humans and livestock in 
the region. It provided even for one of the most productive regions for freshwater fish in Africa. 
However, frequent droughts have now put an end to this era. While the lake still covered about 
25.000 km² in 1963, it decreased to 1.350 km² in 200891. Today, Lake Chad has even disappeared 
completely in Niger.  
The impact of those environmental problems on migration within and outside Niger has been the 
topic of a study conducted as part of the Environmental Change and Forced Migration Scenarios 
(EACH-FOR) research project, co-financed by the European Commission. Based on field research, 
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Tamer Afifi found that environmental degradation clearly has an impact on migration at the national 
and international level, mainly through its influence on the economic drivers of migration. In fact, he 
identifies those economic factors as “the mechanism through which the environmental damage 
influences migration”92. 
Due to droughts and ecosystem degradation, traditional migration patterns in Niger have now 
changed. From the 1960’s on, people started moving with the changing shorelines of Lake Chad, 
thereby even crossing international borders. Working age males who used to migrate seasonally to 
coastal cities within the country, now tend to leave to further destinations in and outside the 
country, and migrate for longer periods, or even permanently, leaving women, children and elderly 
behind. According to Afifi, the push factors in the home region play a larger part in their migration 
decision, than the pull factors in destination areas, such as the capital Niamey or north African 
countries such as Libya93.  
 
1.1.4.4. Drainage of the marshes in Southern Iraq 
 
In some cases, the natural environment of certain populations is intentionally destructed. In 
particular in times of war, environmental destruction is sometimes used in order to strategically 
relocate the enemy population94.  One of the most striking examples of the intentional destruction of 
the environment resulting in large-scale human displacement is the drainage of the marshes in 
Southern Iraq. Covering an area of about 20.000 square kilometres at the confluence of the Tigris and 
the Euphrates rivers, the marshes were inhabited by various tribes of Shia Muslims, known as the 
‘Marsh Arabs’, for over 5.000 years95. These tribes were depending on the marshes for their 
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subsistence96. For decades, Shia Muslims across the country had been violently persecuted by 
Saddam Hussein’s government. Besides the fact that they are Shia, the Marsh Arabs were specifically 
targeted for their taking part in the 1991 uprising against the government, and because the area 
provided refuge for political opponents of Saddam Hussein’s regime97.  
The systematic draining of the marshes contributed to the widespread campaign against the Marsh 
Arabs98. In 1991, after the First Gulf War, the Iraqi government aggressively constructed a water 
diversion project to divert the flow of the Tigris and Euphrates rivers away from the Marshes, in 
order to dry the land and eliminate the food source of the inhabitants. Through the construction of 
dams, dikes and canals, the government prevented water from reaching two-thirds of the 
marshlands99. Consequently, by 2000, the Middle East’s largest wetland ecosystem was 
systematically converted into a desert, forcing the Marsh Arabs to migrate100. 
The destruction of the Marshlands has displaced an estimated 350.000 to 500.000 Marsh Arabs, 
approximately 40.000 of whom have fled to Iran. The rest were internally displaced within Iraq101. 
The 5.000 year-old way of life of the Marsh Arabs has been destroyed in only a decade, and it will 
take much longer to restore the ecosystem than it took to destroy it102. In its 2001 Report, UNEP even 
considered the victims to be “environmental refugees”103. Whether or not the Marsh Arabs which 
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were forced to migrate due to the loss of subsistence in the marshlands, can be recognised as 
refugees under international law, will be discussed further below (see Section 1.2.1.). 
 
1.1.4.5. The lost city of Chernobyl 
 
The nuclear incident in Chernobyl in the former Soviet Union is one of the most infamous examples 
of a technological disaster causing large-scale human displacement. In the morning of the 26th April 
1986 the fourth reactor at the nuclear power plant in Chernobyl exploded, and released large 
amounts of radiation into the environment. Thirty people died in the explosion, but most casualties 
were attributed to the fallout after the accident. Even though the Soviet authorities were fully aware 
of the scope of the catastrophe, they delayed the evacuation of the population for more than forty 
hours after the explosion, thereby increasing the number of fatalities through radiation burns. In the 
critical hours after the accident, they even failed to report the event to the outside world.  
Thousands of people in the 30 kilometre zone around the power plant were exposed to high 
radioactivity levels before being evacuated104. Eventually, up to 100.000 persons were evacuated. As 
radioactivity needs 50.000 years to decontaminate, the thirty kilometre zone around Chernobyl will 
forever remain uninhabitable105. Although the explosion was the result of technical failures in the 
reactor of the plant, the disaster reached such a catastrophic scale due to external conditions. The 
government’s initial inaction and its failure to evacuate the population added to the seriousness of 
the disaster”106. Furthermore, due to pressure of the Soviet authorities, the fourth reactor of the 
Chernobyl plant was put into operation ahead of schedule, prior to the completion of sufficient 
safety tests. The government was not concerned with the long-term stability of the environment107. 
Both this action and negligence of the Soviet government contributed to the gravity of the nuclear 
disaster at Chernobyl, and caused thousands of people to flee their environment indefinitely. 
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1.2. Terminology and definitions 
 
The cases of environment-induced population movements described in the previous Section 
demonstrate that a variety of origins and types of such movements exist. In order to facilitate the 
research and development of policy options on this topic, a relevant classification of environment-
induced population movements should be developed here. However, the research on environment-
induced human mobility is also hindered by a “lack of conceptual clarity”108. A whole range of 
different terms and definitions are used variably in the international debate. Hence a clear 
conceptual framework, with a defined terminology, is required first, as this would enable researchers 
and policymakers to identify similarities and differences with other migrant populations, and to set 
forth constructive solutions for the different categories of environment-induced migrants109. The 
next two sections will therefore propose a definition and a classification of environment-induced 
migrants, taking into account the origins and types of their movement. This definition and 
classification should not be regarded as the sole possible conceptualisation of the linkage between 
environmental changes and migration, but rather as a point of departure for further research and 
discussion on the development of relevant policy measures. 
 
1.2.1. Refugees, migrants or displaced persons? Drowning in terminology 
 
In academic articles as well as in general media, a wide series of terms are used to describe people 
migrating due to environmental disruptions, ranging from ‘environmental migrants’ or 
‘environmentally-displaced persons’, over ‘ecological migrants’, to ‘climate’ or ‘environmental 
refugees’. There is at the international level no general agreement on which terms to use in the 
debate on the nexus between environmental changes and human mobility. 
When the topic of environment-induced population movements received renewed attention in the 
1980s and 1990s, most media as well as academic studies used the popular term “environmental” or 
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“climate refugees”110. However, from a legal point of view, this term is strongly disputed, and can 
even be regarded as a “legal misnomer”111. After all, the international refugee definition, established 
in the 1951 Refugee Convention, does not include people fleeing environmental disruptions. The 
Refugee Convention defines a refugee as any person who  
“owing to a well-founded fear of being persecuted for reasons of race, religion, nationality, 
membership of a particular social group, or political opinion, is outside the country of his nationality, 
and is unable to or, owing to such fear, is unwilling to avail himself of the protection of that 
country”
112
.  
As environmental ‘refugees’ do not flee from persecution, they do generally not fit within the 
international definition of a refugee, and are therefore not protected by the 1951 Refugee 
Convention. The requirement of a well-founded fear of persecution is difficult to meet for people 
fleeing their country of origin due to environmental changes. This requirement means that the 
individual not only needs to demonstrate a subjective fear, but that this fear must further be 
“supported by an objective situation”113, and that the acts that he or she fears “must rise to the level 
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of persecution”114. Furthermore, in order for environmentally-displaced persons to be recognised as 
refugees, they must demonstrate that their fear is based on one of the grounds enumerated in the 
1951 Refugee Convention, namely their race, religion, nationality, membership of a particular social 
group or political opinion. Moreover, the term ‘refugee’ is limited to persons crossing international 
borders, while most people fleeing environmental degradation currently stay within the borders of 
their own country (see further under 1.3.2.1.)115. 
At the time of the adoption of the Refugee Convention in the aftermath of World War II, the authors 
disregarded the connection between environmental damage and forced displacement116. The 
UNHCR’s Handbook on Procedures and Criteria for Determining Refugee Status even explicitly rules 
out people fleeing natural disasters, “unless they also have well-founded fear of persecution for one 
of the reasons stated”117. Nonetheless, in some exceptional cases, people fleeing for environmental 
reasons could fit within the definition of a refugee. Deliberately inflicting environmental harm could 
certainly be considered as a possible form of persecution, even if the direct harm is inflicted on the 
environment instead of the individual118.  If the environment is deliberately destroyed in order to 
hurt particular groups on account of their race, religion, nationality, membership of a particular social 
group or political opinion, or when the government systematically imposes the burdens of 
environmental decisions on members of such groups, the victims could claim refugee status, as they 
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are suffering persecution through environmental harm for one of the reasons enumerated in the 
1951 Refugee Convention119. 
According to Kozoll, an individual could claim refugee status by establishing himself as a member of a 
racial or ethnic group generally persecuted through environmental harm120. As such, a member of 
the Marsh Arabs in Southern Iraq (see above in Section 1.1.4.4.) could for example claim that he or 
she has a well-founded fear of persecution because his or her entire group was targeted by the Iraqi 
government through the drainage of the marshes. As already discussed above, the drainage was part 
of a widespread and systematic attack against the Marsh Arabs. Mass arrests, disappearances, 
torture and execution of political opponents were accompanied by the ecologically catastrophic 
drainage of the marshlands, which led to the large-scale forced displacement of the population121. 
Saddam Hussein’s regime clearly had the specific intent to destroy the Marsh Arabs122. The entire 
group was persecuted through environmental harm on account of their religion, ethnicity and 
political opinion123. The estimated 40.000 Marsh Arabs which have crossed the border with Iran, 
should thus be considered as refugees falling under the 1951 Refugee Convention. 
An evaluation of the requirement of a “well-founded fear” must take the personality of the applicant 
into account124. This would mean that a person with a strong relationship to the natural environment 
has “a better claim that environmental destruction amounts to persecution”125. Indigenous groups 
which rely strongly on their environment stand therefore more chance of successfully claiming 
refugee status based on persecution through environmental harm. 
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Another important issue in the evaluation of the refugee status concerns the agent of the 
persecution, as persecution is usually an act of a government. However, as there is no per se 
requirement of active governmental persecution, non-state actors may also engage in actions 
amounting to persecution, provided that there is at least some state involvement. Non-state actions 
might qualify as persecution “if they are knowingly tolerated by the authorities, or if the authorities 
refuse, or prove unable, to offer effective protection”126. As a result, environmentally-displaced 
persons could claim refugee status under certain circumstances, even if the government did not 
actively cause the environmental harm. If for example a private company intentionally harms the 
environment with the government’s tacit approval, this could be regarded as persecution127. 
Obviously, environmental harm is not always caused by human activities. If the environmental 
disruption is not man-made, it seems at first sight impossible to argue that those fleeing the situation 
are fleeing persecution128. However, persecution can not only be directly inflicted by the 
government, but also indirectly by a lack of governmental protection. The lack of protection in case 
of a natural disaster might thus also be considered as persecutory “if, and only if, the persecutory 
intent on the part of the governmental entity may be established” 129. Moreover, the applicant must 
prove that he or she is persecuted for one of the reasons enumerated in the 1951 Refugee 
Convention. 
Jessica Cooper goes one step further by arguing that both slow-set environmental degradation due 
to climate change and sudden-onset natural disasters should be recognised as persecution in the 
meaning of the Refugee Convention. By emphasising that governments are involved in most 
environmental crises, she tries to demonstrate that environmentally-displaced persons are already 
incorporated in the 1951 Refugee Convention. According to her theory, both the victims of the 
nuclear accident in Chernobyl and people displaced by sea level rise in Tuvalu could thus claim 
refugee status. Cooper alleges that the Chernobyl disaster is an example of governmental inaction 
leading to “environmental refugees”. Since the action and inaction of the Soviet government 
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contributed for a large part to the gravity of the explosion of the power plant, the persons displaced 
by it were fleeing a government “that first harmed them and then failed to help them”130. Even slow-
onset environmental degradation caused by climate change would, according to Cooper, fulfil the 
‘persecution’ requirement, as governments show a lack of commitment to reduce their emissions of 
greenhouse gases. People fleeing degrading environments would actually be fleeing the ‘persecution’ 
of their government131. In order to meet the requirement of persecution for a particular reason, 
Cooper argues that environmentally-displaced persons are persecuted for reasons of their 
membership of a particular social group, namely the group of persons who are politically powerless 
to protect their environment132. This would mean that the 1951 Refugee Convention would cover all 
environmentally-displaced persons, whether they are victims of an intentional destruction of the 
environment, environmental degradation due to climate change, or natural hazards. People fleeing 
environmental disruptions would form a concrete social group that suffers persecution due to its lack 
of political power to protect its environment133. After all, as the inhabitants of developing countries 
lack the political power to force the international community to take measures against global 
warming, they will be continuously exposed to environmental degradation134.  
In my opinion, Cooper goes way too far when arguing that all categories of environmental 
degradation could be regarded as a form of governmental persecution. Her theory is unconvincing, 
as it ignores further requirements of the refugee definition for the governmental action or 
negligence to be persecutory in the meaning of the 1951 Refugee Convention135. Environmental 
disasters generally affect people indiscriminately, without regard to race, religion, nationality or 
political opinion136. Furthermore, a ‘social group’ must be defined independently from the 
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persecution at issue137. However, the social group of persons lacking the political power to protect 
their environment is defined by nothing more than the harm they suffer from138. Political weakness is 
not an immutable characteristic that makes people part of a particular social group139. Although the 
burden of natural disasters often falls most heavily on the poorest, we cannot argue that, for this 
reason, ‘the poorest’ constitute a ‘social group’ within the meaning of the 1951 Refugee Convention. 
Unless environmentally-displaced persons are associated by other facts than merely the 
environmental harm they suffer, they do not constitute a ‘social group’140. Finally, Cooper’s argument 
would not bring all victims of environmental disruptions under the refugee definition, because not all 
of them can be considered as politically powerless141.  
Even though the Refugee Convention is a product of the war-ravaged Europe of 1951 and the causes 
of forced displacement have changed ever since, the majority of scholars argue that the 1951 
Refugee Convention cannot be reasonably interpreted to include “environmental refugees”142. While 
indeed some of the world’s environmentally-displaced persons already fall under the refugee 
definition of the 1951 Refugee Convention, in general, people fleeing their home country because 
the environment no longer supports their survival, are not entitled to the international protection 
available to recognised refugees. 
Being recognised as a refugee implies that one is entitled to international protection. In particular the 
right to non-refoulement, contained in Article 33 of the 1951 Refugee Convention, is one of the 
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greatest benefits for refugees143. They have the right not to be sent back to territories where their 
life or freedom is at risk. Just like conventional refugees, persons fleeing their country for 
environmental reasons often face life-threatening circumstances if they would be forced to return 
home. Some authors have therefore argued for an expansion of the 1951 refugee definition in order 
to include “environmental refugees”. They argue that environmentally-displaced persons are, similar 
to conventional refugees, forcibly displaced persons who are unable to return, and should therefore 
be entitled to equal international protection. However, the majority of scholars agree that such an 
expansion of the Refugee Convention is not the most suited option. Environmentally-displaced 
persons have other needs for protection than refugees persecuted by their government144. While the 
bond of refugees with their government is severed, governments of countries affected by 
environmental degradation could cooperate with the international community in order to find 
durable solutions for their inhabitants. Furthermore, re-opening negotiations on the Refugee 
Convention could even undermine refugee protection, due to the reluctance of host countries to 
accept additional refugees145. Finally, adapting the international refugee definition is not a realistic 
option. There is considerable political resistance to the expansion of the international refugee regime 
to environmentally-displaced persons. Various reports predict that environmentally-displaced 
persons will outnumber traditional refugees in the future. As of January 2011, there were about 
9.800.860 million refugees worldwide146, while the most commonly quoted figure for environment-
induced population movements is that of 200 million displaced persons by the year 2050. It is not 
                                                           
143
 Article 33 of the 1951 Refugee Convention: “1. No Contracting State shall expel or return (“refouler”) a  
refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened 
on account of his race, religion, nationality, membership of a particular social group or political opinion. 2. The 
benefit of the present provision may not, however, be claimed by a refugee whom there are reasonable 
grounds for regarding as a danger to the security of the country in which he is, or who, having been convicted 
by a final judgement of a particularly serious crime, constitutes a danger to the community of that country”. 
144
 Environmental Justice Foundation (EJF), No Place like Home. Where next for climate refugees?, A report by 
the Environmental Justice Foundation, London, 2009, available at: 
http://ejfoundation.org/sites/default/files/public/no%20place%20like%20home.pdf; A. Williams, ‘Turning the 
Tide: Recognizing Climate Change Refugees in International Law’, 30 Law & Policy 4, 2008, p. 508. 
145
 Environmental Justice Foundation (EJF), No Place like Home. Where next for climate refugees?, A report by 
the Environmental Justice Foundation, London, 2009, available at: 
http://ejfoundation.org/sites/default/files/public/no%20place%20like%20home.pdf; V. Kolmannskog and F. 
Myrstad, ‘Environmental Displacement in European Asylum Law’, 11 European Journal of Migration and Law, 
2009, p. 314; F. Biermann and I. Boas, ‘Preparing for a Warmer World. Towards a Global Governance System to 
Protect Climate Refugees’, Global Governance Working Paper No. 33, The Global Governance Project, 
Amsterdam, November 2007, available at: 
http://www.sarpn.org.za/documents/d0002952/Climate_refugees_global_governance_Nov2007.pdf; A. 
Williams, ‘Turning the Tide: Recognizing Climate Change Refugees in International Law’, 30 Law & Policy 4, 
2008, p. 509; J.B. Cooper, ‘Environmental Refugees: meeting the Requirements of the Refugee Definition’ 6 
N.Y.U. Envtl. L.J. 480, 1998, p. 499-502. 
146
 UNHCR, Global appeal 2013 – Populations of concern to UNHCR, update, available at: 
http://www.unhcr.org/50a9f81b27.html.  
Chapter I. Environment-induced migration and displacement: a state-of-the-art review 
 
 
68 
 
realistic to bring this large group of environmentally-displaced persons under the same protection 
regime as refugees, as this would render the whole international refugee regime overloaded, and 
thus ineffective147. 
However, as environment-induced population movements are increasing, national assistance will 
often prove to be insufficient. States can be unable or unwilling to offer sufficient protection in the 
form of emergency relief and/or relocation assistance. Therefore, we need to study how to protect 
people displaced for environmental reasons with no other option than to flee in order to survive, 
through other mechanisms than the refugee regime (see further under Chapter III). 
As a result of the analysis above, the term “environmental refugee” is not the most appropriate term 
to describe people migrating due to changes in their environment. Therefore, some 
intergovernmental agencies, such as the United Nations High Commissioner for Refugees (UNHCR), 
the International Organisation for Migration (IOM) and the secretariat of the UNFCCC, prefer instead 
to use the terms ‘environmentally-displaced persons’ or ‘environmental migrants’148. Others 
differentiate between environmental ‘refugees’ and environmental ‘migrants’, the former being 
people who are forced to flee, with immediate effect, while the latter migrate because of the gradual 
degradation of the environment, and have therefore more control over their migration149. 
Nonetheless, some authors see no reason to reserve the term ‘refugee’ for persons defined by the 
1951 Refugee Convention, and to invent less appropriate terms for individuals who are forced to 
leave their homes because of environmental degradation or destruction150. According to Biermann 
and Boas, the use of the term ‘environmental refugee’ for those who are compelled to leave their 
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habitat for environmental reasons would only require “some terminological adjustment” within the 
current international refugee regime, but would be legally and practically unproblematic151. After all, 
the 1951 Refugee Convention defines refugees only for the purpose of its own regime. They consider 
the denial of the moral status of a refugee disrespectful with regard to the victims of environmental 
disruptions152.  
Although I consider this argument to be praiseworthy from a moral point of view, for the above-
mentioned reasons I prefer not to use the term ‘environmental refugees’, but instead the term 
‘environment-induced migrants and displaced persons’. More than the term ‘migrants’, the term 
‘displaced persons’ refers, similar to the word ‘refugee’, to the element of flight and the need for 
international assistance153. The term ‘migrant’ is used as an overarching concept, including forced 
migrants (‘displaced persons’) and voluntary migrants. Similarly, this study will also use the 
overarching term ‘human mobility’ to describe various kinds of population movements, ranging from 
migration to displacement, as well as planned relocation or resettlement.   
 
1.2.2. Defining environment-induced migrants and displaced persons 
 
Three decennia of research on the linkage between migration and environmental changes have 
delivered a multitude of definitions and descriptions of people on the move for environmental 
reasons. Due to the difficulty of differing between environmental and other drivers of migration and 
the confusion between forced and voluntary migration, there is currently no consensus among 
academics neither among policymakers and practitioners regarding definitions in this field. While the 
lack of a consensus on a definition of environment-induced migrants and displaced persons should 
not be used as an excuse for the inaction of policymakers, it is useful to develop a working definition 
here. According to Dun and Gemenne, the interest of a definition for academic purposes “lies in 
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understanding the factors underlying migration decisions”154. A definition can help to develop 
targeted policy options and to designate the appropriate legal frameworks to address the issue. 
In 1985, UNEP researcher El-Hinnawi defined “environmental refugees” for the first time as  
“those people who have been forced to leave their traditional habitat, temporarily or permanently, 
because of a marked environmental disruption (natural and/or triggered by people) that jeopardi[s]ed 
their existence and/or seriously affected the quality of their life”
155
. 
By ‘environmental disruption’ he meant “any physical, chemical, and/or biological changes in the 
ecosystem (or resource base) that render it, temporarily or permanently, unsuitable to support 
human life”156. 
In the first decades after the emergence of environment-induced human mobility as a new research 
field, social scientists often preserved this definition without much criticism157. However, this 
definition has several shortcomings. For instance, disregarding the complex interaction of the various 
drivers of migration, El-Hinnawi did not clarify whether or not, according to his definition, 
‘environmental refugees’ are displaced solely due to the effects of an environmental disruption. 
Furthermore, his definition also includes those which are evacuated by their government in case of 
an environmental disaster, and receive sufficient shelter, temporarily or permanently. In order to 
facilitate the development of protection mechanisms for environmentally-displaced persons, I 
believe it is better, in line with the international refugee definition, to distinguish them from affected 
persons who do get sufficient protection. When for example a freight train carrying toxic chemicals 
derailed in Belgium in May 2013, around 1.000 people were evacuated by the government as the 
environment was severely polluted due to the release of toxic substances in the air. As the evacuees 
received sufficient shelter and other forms of assistance from local governmental authorities, they 
should not be regarded as ‘environmentally-displaced persons’. 
The original definition of El-Hinnawi was adapted by several other academics158. According to Myers 
for example, environmental refugees are “people who can no longer gain a secure livelihood in their 
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erstwhile homelands because of drought, soil erosion, desertification, and other environmental 
problems”159, while Biermann and Boas define climate refugees as  “people who have to leave their 
habitats, immediately or in the near future, because of sudden or gradual alterations in their natural 
environment related to at least one of the three impacts of climate change: sea-level rise, extreme 
weather events, and drought and water scarcity”160. Most authors refer in their proposed definitions 
to the multi-causality of environment-induced population movements161, and refer to the 
environmental cause as well as the type of migration (temporary and permanent, internal and 
international, forced and voluntary migration). In my opinion, the term ‘environment-induced 
migration’ applies only where the environmental change is not only a contributing but also a major 
factor in the decision to migrate. Furthermore, while some authors limit their definition to climate 
change-induced movement, I choose to encompass both climate and other environmental causes of 
migration. After all, for the development of a protection mechanism or legal migration opportunities 
for affected communities, it does not make a difference whether or not the environmental changes 
affecting individuals and communities are caused by climate change. 
Another often cited definition is the one proposed by the IOM, stating that: 
“Environmental migrants are persons or groups of persons who, for compelling reasons of sudden or 
progressive changes in the environment that adversely affect their lives or living conditions, are 
obliged to leave their habitual homes, or choose to do so, either temporarily or permanently, and who 
move either within their country or abroad”
162
. 
Aside from being a very broad and inclusive description, the IOM’s definition is useful for considering 
both temporary and permanent movements, as well as for including both forced and voluntary 
migration. However, in order to better identify those who need international protection and fill the 
gap in legal protection mechanisms, I believe a separate working definition is needed for those which 
are forced to leave an environment which no longer supports their survival. 
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For the purpose of this study, the term ‘environment-induced migrant’ shall therefore apply to: 
any person who is forced to leave his (former) habitual residence, or chooses to do so, mainly 
because of a marked environmental disruption (natural and/or triggered by people) that 
seriously affects the quality of his life, and who moves temporarily or permanently, either 
within his country or abroad.  
Adapted from the El-Hinnawi’s conceptualisation as well as the IOM’s broad definition, this working 
definition serves as an overarching concept, including both forced and voluntary migrants. 
Consequently, the term “environmentally-displaced person” shall apply to: 
any person who is forced to leave his (former) habitual residence, mainly because of a 
marked environmental disruption (natural and/or triggered by people) that jeopardises his 
existence and/or seriously affects the quality of his life, and is unable to avail himself of the 
protection of his home state due to the state’s unwillingness or inability to protect him.  
This definition will cease to apply to any person who is able to return to his former habitual 
residence, because the environmental cause of the displacement has ceased to exist, or because he 
is able to re-avail himself of the protection of the country of his former habitual residence. 
Finally, the term ‘environmentally motivated migrant’ is used to describe 
any person who chooses to leave his (former) habitual residence, mainly because of a 
marked environmental disruption (natural and/or triggered by people) that affects the 
quality of his life, and who moves temporarily or permanently, either within his country or 
abroad. 
As it is useful to further distinguish between various categories of environment-induced migrants and 
displaced persons in order to inform policymakers on the actions they need to undertake for each of 
these categories, the next Section will describe various types of environment-induced population 
movements, according to the origin as well as the type of movement. 
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1.3. Classification of environment-induced human mobility 
 
1.3.1. According to the origin of the movement 
 
A decision to migrate can be influenced by a broad array of ‘environmental drivers’, which are set out 
below. The most substantial distinction made here is the one between the gradual degradation of 
the environment, and the occurrence of sudden-onset environmental disruptions. This distinction is 
crucial for the elaboration of suited policy answers, as people affected by sudden-onset hazards will 
migrate differently, and thus have different needs, than people affected by the progressive 
deterioration of the environment163. 
 
1.3.1.1. Gradual environmental degradation 
 
Individuals and communities who choose to migrate, or are obliged to do so, due to the gradual 
degradation of the environment, mainly caused by global warming and the loss of biodiversity, 
constitute the largest group of environment-induced migrants164. Land and soil degradation, severe 
droughts and desertification, degradation of water resources, sea level rise, etcetera, lead to a 
progressive loss of ecosystem services and/or seriously affect people’s livelihood provision.  Such 
processes can either manifest themselves rapid (but still different from sudden-onset hazards), such 
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as land clearing for agricultural activities or soil degradation due to overgrazing, or much slower, for 
instance in case of desertification or sea level rise165. 
Although much, but not all, of these degradation processes are linked to human activities, a 
distinction can further be made between activities intended to degrade the environment, and the 
unintentional degradation of the environment. Subcategories of gradual environmental degradation 
are then: 
− natural and human-induced (unintentional) processes of environmental degradation, 
− activities where the environment is used for purposes incompatible with human habitation, 
− activities where the environment is intentionally destroyed to displace the population. 
 
The first subcategory is far and foremost the most extensive one. Besides climate change and the 
consequences of an increasing global population consuming ever more natural resources, it 
encompasses, among others, land degradation as a result of erosion, salinisation or a decline in soil 
nutrients, caused for instance by clearance for firewood or the overgrazing of pastureland166.  The 
phenomenon of global warming will lead among others to sea level rise and severe desertification, 
threatening to force more than 200 million people to leave their environment167. Myers estimated 
for example that sea level rise could put 26 million people at risk of environment-induced 
displacement by 2050 in Bangladesh alone168. Furthermore, changes in temperatures and rainfall 
patterns will also lead to large-scale human mobility. In the Sahel region for example, where rural 
populations depend heavily on rain-fed agriculture and pastoralism, field-based research has showed 
an increase in short term, rural-rural migration, as well as a reduction of longer-distance migration, 
requiring economic assets169. The above discussed examples of the “sinking” island nation Tuvalu and 
the shrinking of Lake Chad in Niger both belong to this category. 
Of course, where the environment is unintentionally destroyed by human activities, we could also 
say that people migrate due to the economic or social factors that lie at the ground of the 
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environmental degradation. However, when the environment is not only a contributing, but the 
major factor, directly or indirectly, in the decision to migrate, the affected migrating population is 
considered here as environment-induced migrants. 
In some cases, the environment is used for purposes which are incompatible with the habitation or 
livelihood provision of the population, thereby forcing them to leave their traditional habitat170. 
Examples include displacement due to large development projects, and migration due to 
environmental conservation projects or climate change adaptation and mitigation projects. The 
construction of the Three Gorges Dam in China, which displaced at least 850.000 people, is one of 
the most infamous examples171. In all of the case studies discussed above, the degradation of the 
natural environment causes humans to leave their region of origin. However, the protection of the 
environment itself, in order to prevent environmental degradation from happening, can also cause 
population movements. Considering the dependence of human beings on the natural environment, 
in some regions more than in others and some populations more than others due to their specific 
lifestyle, environmental protection contributes to the protection of the livelihoods of the population. 
However, the protection of the environment can also have a negative impact upon those livelihoods, 
for example in a situation where the conservation of the environment, in the form of designating 
areas as nature reserves, results in the expulsion of indigenous tribes from their land. When the 
government offers insufficient relocation assistance, these people can be considered as 
environmentally-displaced persons (see further below in Chapter V, Section 2.2.1.).  
Finally, the environment is sometimes intentionally destroyed, in order to displace the population. As 
discussed above, the drainage of the Marshes in Southern Iraq led to the displacement of an 
estimated 350.000 to 500.000 Marsh Arabs, of which 40.000 had fled to Iran172. Intentional 
destruction of the environment often takes place in times of war, in order to affect the enemy 
population173. Bates defines such “ecocide” as “the intentional destruction of human environments 
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in order to strategically relocate a target population during a period of war”174. The use of herbicides 
in the Vietnam War and the placement of land mines near wells and roads in the Kurdish region of 
Iraq during the Gulf War are examples of attempts to displace the enemy population by destroying 
their environment. 
 
1.3.1.2. Sudden-onset environmental disruptions 
 
Acute and rapid disruptions in the environment can cause human migration and displacement. Two 
subcategories can be distinguished, namely natural or climate change-induced hazards and 
technological accidents. 
 
A. Natural or climate change-induced hazards 
 
The category of natural or climate change-induced hazards encompasses weather or geological 
events, such as earthquakes, floods, hurricanes and volcanic eruptions, as well as landslides, 
tsunamis, coastal storm surges and so forth175.  They can render a place temporarily or permanently 
uninhabitable. These events are not necessarily of natural origin, as they can be triggered by social or 
economic factors, such as land use changes176. Furthermore, climate change is expected to increase 
the magnitude and frequency of natural hazards in regions which are already particularly vulnerable 
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to natural disasters177. Moreover, disasters such as the 2004 tsunami in the Indian Ocean and the 
2005 Katrina hurricane show that the seriousness of the effects of natural phenomena can partly be 
the result of biodiversity losses caused by human activities. 
Whether or not a natural hazard actually becomes a natural disaster depends for a large part on the 
vulnerability of the population and its adaptive capacity, as well as the resilience of individual 
inhabitants. For instance early warning systems and alternative livelihood provision play a significant 
role. Furthermore, considering the population growth in vulnerable areas, the seriousness of the 
impact of a natural hazard is also linked to the increased exposure of affected populations178. 
A sudden-onset environmental hazard is likely to immediately dislocate individuals or whole 
communities, who, in most cases, have to flee in order to save their lives179. The volcanic eruption on 
the Caribbean island of Montserrat in 1995 for example, forced 7.000 people to evacuate180, and 
about 1,5 million persons were displaced in the aftermath of the Katrina hurricane of August 2005 in 
the United States181. One of the most devastating natural disasters of the last decennia is the tsunami 
of 26 December 2004 in the Indian Ocean, which displaced millions of people, among which 412.438 
people in Banda Aceh (Indonesia) alone182. According to the Internal Displacement Monitoring Centre 
(IDMC), in the period 2008-2012, about 143,9 million people were newly displaced due to natural 
hazard-induced disasters. In 2012, about 98 % of disaster-induced displacement was related to 
climate- and weather-related hazards. The two largest disasters that year, namely flood disasters in 
North-East India and across almost all of Nigeria, accounted for 41 % of the global total of displaced 
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persons. The table below183 gives an overview of the top 20 of the largest natural disaster-induced 
displacement events in 2012. 
 
Whether or not, and how people move in reaction to a sudden-onset environmental disruption 
depends among other things on the ability of the affected population to cope with the impact of the 
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hazard184. Furthermore, the emergency relief provided to the population in the immediate aftermath 
of the disaster is crucial to prevent horrific displacement situations. In the medium- to long-term, 
factors such as the physical and economic recovery of the affected region, the recovery of ecosystem 
services, as well as individual livelihood rebuilding play a significant role in deciding whether or not 
displaced people return to their homes.  
 
B. Technological accidents 
 
Technological disasters, such as industrial and chemical accidents, can seriously destroy the 
environment, making it, temporarily or even permanently, unsuitable for human habitation185. Such 
accidents can often be attributed to poor construction or management planning, or neglected safety 
procedures186. In the past, various accidents have forcibly displaced large numbers of persons. The 
nuclear accident at Three Mile Island in the United States in 1979 forced 100.000 families to leave 
their environment temporarily, while 10.000 people were permanently displaced187. In 1984, the 
chemicals released by the Bhopal accident displaced 200.000 people188. The nuclear accident in 
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Chernobyl displaced up to 100.000 people, and a thirty-mile zone around Chernobyl remains 
permanently uninhabited189. 
 
1.3.2. According to the type of movement 
 
Each of the above described categories of environmental drivers of migration will have different 
effects on the type of movement. The pace of change in the environment, as well as the duration and 
severity of the environmental disruption, has an important influence on the mode of the migration or 
displacement190.  Although currently most environment-induced migrants move within the borders of 
their country, cross-border migration is not excluded191. Another distinction is that between 
temporary and permanent movement192. Sudden-onset environmental disruptions mostly lead to 
temporary migration, while gradual environmental degradation often permanently displaces people. 
Furthermore, the element of ‘force’ allows us to distinguish between ‘migrants’ and ‘displaced 
persons’. Indeed, gradual environmental degradation leaves more space to choose the point of 
departure and destination than sudden-onset environmental disruptions193.  Finally, as already 
discussed above, environmental changes might also limit people’s capacity to move, thereby 
stopping them from leaving their destructed environment. 
Based on a multitude of studies in a wide range of countries, it can be concluded that human 
mobility affected by environmental changes can lead to 10 distinct migration outcomes: 
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Each of these outcomes represents different challenges for policymakers, requiring different legal 
and policy solutions. For example, in order to give people the choice to stay, which is a positive 
mobility outcome, the necessary assistance and protection needs to be provided to vulnerable 
populations. Furthermore, the opportunity to stay may even depend on the ability for other family or 
community members to migrate voluntarily, as remittances might provide households and 
communities with important income support (see further under Chapter II)194. 
 
1.3.2.1. Internal vs. international migration/displacement 
 
Predicting the direction of future movements of environment-induced migrants is an extremely 
difficult task. Although currently most environment-induced population movements take place 
within the affected country, a substantial number of environment-induced migrants cross 
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international borders, of which most relocate to nearby countries within their own region195. 
However, even intercontinental migration is not excluded. Furthermore, it is expected that in the 
future, an increasing number of environment-induced migrants will try to rebuild a better life in 
other countries, as the environmental conditions in their home countries worsen. In particular those 
permanently displaced due to the adverse effects of climate change will increasingly try to cross 
international borders. 
Although the distinction between internal and international migration is a core element of the 
current international refugee regime, some authors see little analytical value for such a distinction 
for environment-induced migrants and displaced persons196. Biermann and Boas argue for example 
that the differentiation in protection depending on whether environmentally-displaced persons cross 
international borders, is difficult to justify on legal or ethical grounds197. However, this distinction is 
crucial for a study like the present one, where legal migration opportunities for environment-induced 
migrants form the core of the research. After all, an important feature of the distinction between 
internal and international migrants is the fact that the latter can only migrate legally when the 
country of their destination grants them a legal residence status on the territory, for example in case 
their flight motive gives them a right to be protected in their country of flight.  
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1.3.2.2. Temporary vs. permanent migration/displacement 
 
Another distinction often made in literature is the one between temporary and permanent 
environment-induced migration198. Sudden-onset environmental disruptions would mostly lead to 
temporary migration, while gradual environmental degradation would often permanently dislocate 
people, in particular in case the region of origin no longer exists, such as in case of the so-called 
“sinking” island nations. However, even sudden natural hazards can lead to permanent out-
migration. Whether or not people displaced due to disasters such as floods, hurricanes and 
earthquakes decide to return, depends for instance on the pace and quality of the recovery process 
of the affected region199.  
Similarly, people can decide to return to a region affected by a process of gradual environmental 
degradation, if for example the necessary support, livelihood alternatives or even projects of 
ecological restoration can offer them a better future. As discussed above, Saddam Hussein’s regime 
had drained the wetlands of Southern Iraq, turning them into desert, thereby driving the Marsh 
Arabs away from their homelands (see above in Section 1.1.4.4.). However, since the regime change 
in Iraq, significant efforts have been done to restore the original marshlands, and regain the wide 
biodiversity of these important wetland habitats. Together with the returning wildlife, the Marsh 
Arabs were offered a possibility to return to their original way of living. Although the process was 
difficult, large parts of the marshlands have now been restored, and the Marsh Arabs have partly 
returned to their region of origin200. 
Another interesting example of return migration can be found in Niger, where it has been shown that 
return migration itself can even contribute to the ecological restoration of a degraded region of 
origin. As discussed above (see above in Section 1.1.4.3.), working age men have increasingly left 
their region of origin in Niger due to droughts and ecosystem degradation, caused among others by 
the shrinking of Lake Chad. The women, children and elderly who stayed behind, lacked sufficient 
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physical support to restore the environment. In 2006 the government therefore started a 
programme, offering financial support to encourage young men to return to their region of origin, 
and to take part in the ecological restoration of the environment. The programme created about 
35.000 temporary jobs, including the fixing of sand dunes, controlling tree chopping, digging half 
moons, and digging out sand from the river201. This way, the project not only offered returning 
migrants a livelihood opportunity, but also contributed to the ecological restoration of their 
environment. 
The distinction between temporary and permanent migration has its value for the elaboration of 
suited legal and policy answers to environment-induced population movements, as both categories 
clearly have different needs. Persons temporarily displaced due to environmental disruptions require 
care that is more akin to traditional disaster relief, while long-term migrants or displaced people 
need proper assistance for their permanent relocation in a safer area202.  
 
1.3.2.3. Forced vs. voluntary migration 
 
Last, but certainly not least from a legal perspective, it is important to distinguish between forced 
migration or displacement and ‘voluntary’ migration. The element of ‘force’ or ‘necessity’ can indeed 
be crucial in the decision to migrate in reaction to environmental stressors203. Whether or not people 
are forced to leave their original habitat, depends for a large part on the type of environmental 
disruption. Obviously, gradual environmental degradation leaves more space to choose the point of 
departure and destination than sudden environmental disruptions204. Furthermore, other elements, 
such as the provision of emergency relief and international assistance, the recovery process after a 
disaster has hit, the strength of financial and institutional resources, the adaptive capacity of the 
population, the presence of alternative livelihood provisions or the possibility of ecological 
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restoration, help to determine to what extent people have to leave their environment in order to 
survive205. 
While at first sight forced environment-induced migration is generally linked to sudden-onset 
hazards, also slower-onset environmental degradation can forcibly displace individuals or larger 
communities. When people decide to migrate or not to return to their original habitat despite the 
possibility to rebuild their life or the presence of alternative livelihoods, they are considered as 
environmentally motivated migrants. However, when a degraded ecosystem needs a relatively long 
time to be restored, or when lost ecosystem services cannot be compensated by alternative means 
nor restored, individuals leaving the destructed environment should be considered as 
environmentally displaced persons, even if their migration process occurs more gradual than in case 
of a sudden-onset disaster206. Similarly, in a situation of “physical disappearance of land”, for 
instance in case of Pacific island nations such as Tuvalu, people will in the end have no other choice 
but to leave their environment. 
It is therefore important to point out that the element of ‘force’ does not always refer to an urgent 
situation. Renaud et al. differ for instance between “environmental emergency migrants”, 
“environmentally forced migrants”, and “environmentally motivated migrants”. The first group 
consists of “individuals who flee the worst of an environmental impact on a temporary basis”, 
referring mostly to people fleeing the impacts of sudden-onset natural hazards such as hurricanes or 
earthquakes. For “environmentally-forced migrants”, their flight is then less urgent than for the first 
category, but they do “have to leave in order to avoid the worst of environmental deterioration”. The 
environment is the major push factor in their migration decision. Finally, “environmentally motivated 
migrants” are those who “may leave a steadily deteriorating environment in order to pre-empt the 
worst”. While there is no emergency, nor an element of “force” in their decision to move, those 
individuals act proactively in order to avoid worsening environmental conditions207.  
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However, as slow-onset degradation processes, in particular the phenomenon of sea level rise, 
manifest themselves gradually, it is often unclear when the point is reached when voluntary 
migration turns into forced displacement. It is for instance difficult to establish at which point in time 
there is no longer an adaptation alternative available to the affected community. Some authors 
therefore conceptualise the decision to migrate as a “continuum” going from people with no control 
over their relocation on the one hand to voluntary migrants on the other hand208. As for the 
inhabitants of threatened island nations in the Pacific and Indian Ocean, we know for instance that 
they will have no other choice but to leave their country once their island disappears beneath the 
waves. However, the islands will become uninhabitable long before this worst case scenario takes 
place, as salinisation of freshwater and the increasing frequency and severity of storm surges will 
seriously affect the quality of life on the islands209. If the inhabitants proactively decide to emigrate 
before they have no other options left, it is unclear whether we should treat, and protect, them as 
environmentally-displaced persons, or whether they are ‘just’ environmentally-motivated migrants, 
with no – at least moral – ‘right’ to be protected. 
Nonetheless, for the elaboration of a legal framework regarding environment-induced migration, it is 
important to distinguish between forced and voluntary migration. Similar to the 1951 Refugee 
Convention and European complementary protection regimes (see further under Chapter III), which 
only apply to specific forms of forced migration, a new or adapted protection regime regarding 
environment-induced population movements would only grant legal asylum-like protection to 
environmentally-displaced persons. In line with the definition elaborated above, such a protection 
regime would thus apply to “any person which has been forced to leave its habitual residence, mainly 
because of a marked environmental disruption (natural and/or triggered by people) that jeopardised 
his existence and/or seriously affected the quality of his life, and is unable to avail himself of the 
protection of his home State due to the State’s unwillingness or inability to protect him”. And similar 
to the cessation clause in the 1951 Refugee Convention210, it would then no longer apply to persons 
who are able to return to their former habitual residence, because the environmental cause of the 
displacement has ceased to exist, or because they are able to re-avail themselves of the protection of 
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the country of their former habitual residence. For this reason, when developing a protection regime 
for environmentally-displaced persons, it would have to be decided how and by whom it is 
determined whether or not people are compelled to flee in reaction to environmental changes. 
In sum, the complex interaction of environmental, economic, political and social factors in the 
decision to leave a degraded environment leads to the above described categorisation, according to 
the origin as well as the type of the movement. The reason behind this categorisation is to come to 
more suited policy recommendations in the next Parts of this thesis. Categorising environment-
induced migrants can help to determine who is most in need of international assistance, who needs 
legal protection in the form of asylum, and for whom migration can be a positive adaptation strategy. 
The next Section will therefore give an overview of how the phenomenon of environment-induced 
human mobility has been addressed up till now, and outlines what the challenges are for the future. 
 
 2. ADDRESSING THE PHENOMENON OF ENVIRONMENT-INDUCED HUMAN 
MOBILITY 
 
2.1. Emergence of a new research field 
 
2.1.1. History of research on environment-induced migration and displacement 
 
Even though environment-induced migration is not a new phenomenon, the debate on this topic is 
relatively ‘new’. While the earliest systematic theories of migration in the late 19th and early 20th 
century do mention environmental factors as one of the push factors for large migrations211, 
references to environmental changes disappeared from the migration literature during the twentieth 
century. While general migration studies were centred around the new Western theory that 
technological progress would diminish the influence of nature on human life, and a rather Marxist 
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vision where economic drivers of migration received most attention, forced migration studies were 
premised on the political paradigm that “States make refugees”212. 
Together with the increasing interest for the worsening state of the environment, environment-
induced migration came back in the picture in the 1980s and early 1990s. In particular the effects of 
climate change on human mobility have raised renewed interest in the topic. Influential reports from 
UNEP researcher El-Hinnawi213 and the Worldwatch Institute214 discussed the concept of 
‘environmental refugees’ for the first time215. In 1990, even the IPCC stated that “the gravest effects 
of climate change may be those on human migrations as millions will be displaced”216. The beginning 
of more specific interest in the topic can be traced back to a few landmark academic publications, 
which contained rather alarming estimates of the number of people expected to migrate due to the 
adverse effects of global warming217. In 1993, Myers predicted for example 150 million 
environmentally-displaced persons by the year 2050218. 
These early years of academic debate on the topic were marked by a strong focus on numbers and 
estimations, where environmental scientists used alarming predictions to raise awareness for the 
impacts of climate change219. Next to for instance threatened polar bears, climate change-induced 
migrants thus became “iconic markers of climate change”220. Consequently, the debate on climate- 
and, more generally, environment-induced mobility was often seen as a security concern, where the 
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fear of millions of ‘climate refugees’ coming to the developed world provoked heated discussions. 
This alarmist view also fed the perceived need, in particular among certain NGOs, to develop new 
legal asylum categories to deal with millions of environmental or climate ‘refugees’ in the future221. 
On the other hand, migration specialists were much more sceptic, and used the lack of empirical 
evidence on existing flows of environment-induced migration as an argument against the singling out 
of environmental changes as a push factor of certain population movements222. They were much 
more cautious regarding the estimates of natural scientists, and argued that the concept of 
‘environmental migrants’ contributed to further stigmatisation of international migrants223. 
Landmark publications such as the one of anthropologist Gaim Kibreab224 and geographer Richard 
Black225 even dismissed the concept of environmental migration as a whole, due to the multi-
causality of migration. This dissension between alarmists and sceptics, which was, interestingly 
enough, a divide between environmental scientists and migration researchers, marked the tone of 
the debate for several years226. 
Fortunately, the debate has become much more nuanced since those first years. From the 1990s on, 
the topic was increasingly studied in the academic literature. The amount of scientific reviews of 
environment-induced human mobility has gone up exponentially. Throughout the 1990s and 2000s, 
an abundance of academics has widely debated the concept and existence of environment-induced 
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migration, the categorisation and definition of “environmental migrants”, and the applicability of 
existing legal frameworks, in particular related to cross-border migration. Concerning the latter, a 
consensus has grown among legal researchers, which recognises the existence of a protection gap for 
environment-induced migrants in case they are forcibly displaced across international borders (see 
further under Chapter III). Yet most of them agree that the development of a new, sui generis, global 
framework for environmentally-displaced persons, comparable to the 1951 Refugee Convention, is 
neither a suitable nor a likely option to fill this gap227.  
As a lack of empirical evidence was still challenging the debate, an empirical research base on 
environment-induced population movements began to develop more accurately in the mid 2000s228. 
Various governmental and non-governmental funds were used to finance field-based research, and 
different case studies on the linkage between migration and environmental changes were published. 
The European Commission funded for example the Environmental Change and Forced Migration 
Scenarios Project (EACH-FOR), in order to collect data on and describe causes of environment-
induced population movements. The 23 case studies carried out by researchers associated with the 
EACH-FOR project provided policymakers with plausible future scenarios of environment-induced 
migration229. In 2007, the IPCC highlighted in its Fourth Assessment Report that increases in drought, 
intense tropical cyclone activity and extreme sea levels are likely to lead to increased migration230. 
More recently, the Foresight Report gathered the findings of a wide range of experts from various 
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disciplines, and came to the conclusion that environmental changes influence global migration trends 
in very different ways than through a mere unidirectional link between environmental degradation 
and migration231. 
This and other empirical research led to more nuanced methodological studies in the late 2000s232. 
According to Piguet, a more “pragmatic stance” developed, where quantitative and qualitative 
methods, together with large surveys, led to a better measurement and conceptualisation of the 
issue233. Various international conferences and workshops complemented these findings. For 
example in 2008, a ‘Research Workshop on Migration and the Environment: Developing a global 
research agenda’, organised by the United Nations University Institute for Environment and Human 
Security (UNU-EHS) and the IOM, together with the Munich Re Foundation (MRF) and UNEP, brought 
together 35 experts in the area of migration and the environment234. However, while natural and 
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social scientists had already come to a more refined understanding of the connection between 
human mobility and environmental changes, most legal research still had to develop beyond studying 
the applicability of existing frameworks for the protection of forced migrants to the issue of 
environment-induced displacement. 
 
2.1.2. Current status of the discourse on environment-induced human mobility 
 
2.1.2.1. In general 
 
Today, alarmists and sceptics have found each other: while environmental scientists have left their 
apocalyptic and alarming predictions behind, migration scientists now recognise the role of 
environmental changes on human mobility235. A wide range of empirical studies has established a 
solid knowledge base on environment-induced migration, where the influence of environmental 
changes on migration is now solidly proven, albeit recognising the multi-causality of migration and 
the rather complicated connection between environmental changes and human mobility. Almost 
three decennia of academic research on the topic have led to more empirical as well as conceptual 
clarity regarding environment-induced population movements. Furthermore, there is now a 
consensus among scholars that the issue should not be treated as a mere security concern for 
industrialised countries, and that the fear of many millions of so-called “climate refugees” coming to 
developed countries is unfounded. However, even though the migration outcome can vary 
significantly, depending on the type of environmental change affecting migration, the specific 
circumstances of the region of origin, the adaptive capacity and resilience of the affected community 
as well as a range of individual circumstances, research suggests that the situation is just as serious, 
and needs to be urgently taken into consideration in international and national policymaking alike236. 
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Therefore, the time has come now to translate the above described research findings into more 
concrete policy recommendations. 
Currently, the topic of environment-induced migration is still extensively discussed by a wide range 
of scholars coming from various disciplines. The IPCC even dedicated a whole sub-chapter on the 
issue in the contribution of Working II to its Fifth Assessment Report, which was released in 2014237. 
Moreover, geographers, anthropologists, economists, social, political and even legal researchers are 
increasingly communicating on this topic, in order to further expand the knowledge base and come 
to a more refined understanding on the nexus between environmental changes and migration. 
Indeed, the topic of environment-induced migration is intrinsically multidisciplinary. As Gemenne 
argues, “whereas the study of environmental change usually draws on the natural sciences for its 
evidentiary basis, the study of migration is typically the preserve of the social sciences”238. 
Furthermore, political scientists discuss the development of policy responses in various areas to 
address the linkage between migration and environmental changes, while legal research is needed to 
examine and further develop these policy responses in the light of national and international legal 
frameworks. 
 
2.1.2.2. Recognising migration as an adaptation strategy 
 
The past decades, most academic attention focused on the negative consequences of environmental 
changes for human mobility, namely the forced displacement of people, and the lack of protection 
mechanisms for those which are forced to leave their environment in order to survive. However, 
since a couple of years, it is increasingly recognised that migration should not only be regarded as a 
“failure of adaptation”, but that migration itself can be a positive adaptation strategy for vulnerable 
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communities239 (see further under Chapter II). One of the most important messages from 
environmental and social scientists, is that we need to increase the range of adaptation alternatives 
available to vulnerable communities. In this sense, migration can help people to adapt to a changing 
environment, for example by providing them with an alternative livelihood, or by relieving 
population pressure in affected areas. According to the recent Foresight Report, “[m]igration can 
represent a ‘transformational adaptation’ to environmental change, and in many cases is an effective 
means to build long-term resilience”240. Well-organised adaptive migration can even reduce the 
chance of later humanitarian crises as a result of forced displacement241. 
This theory of migration as an adaptation strategy, which forms the point of departure for the rest of 
this study, poses various operational, financial and legal challenges, and will be discussed further 
below.  
In sum, some of the current widely accepted ideas which are relevant for this study are: 
− The influence of environmental changes on national and international migration is solidly 
proven through an abundance of empirical research. 
− The linkage between environmental changes and migration is not as straightforward as first 
assumed. Instead the linkage appears to be three-folded: 
o people move away from areas with high environmental risks  
o people move towards areas with high environmental risks 
o people stay “immobile”, or “trapped” in areas with high environmental risks. 
− Prohibiting migration is not an option. On the contrary, it renders populations even more 
vulnerable to the effects of environmental changes. 
− Under certain conditions, migration might constitute a positive adaptation strategy, 
increasing individuals’, households’ and communities’ resilience to environmental change. 
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− A legal protection gap for environmentally-displaced persons crossing international borders 
still remains. 
 
2.2. Applicable legal frameworks 
 
The topic of environment-induced migration as well as the proposed policy responses raise several 
important legal questions. Consequently, the role of several branches of international law in 
addressing this issue has been extensively discussed242. Below, an overview is given of some of the 
main findings related to the contribution of each of the relevant international law branches to the 
treatment of the issue of environment-induced population movements, including the prevention of 
environment-induced migration, the protection of environmentally-displaced persons, the admission 
of environment-induced migrants into foreign countries, and the matter of exercisable rights in the 
place of arrival. 
 
2.2.1. International environmental law 
 
As environmental changes lie at the origin of environment-induced population movements, the 
question can be raised whether and to what extent international environmental law is the suited 
legal framework to address this issue. Indeed, the principles, rules and provisions of environmental 
law play a crucial role in the prevention of environment-induced migration, as they aim to protect 
the natural environment, thereby contributing to the protection of the livelihoods of human 
beings243. In the context of climate change for example, the UNFCCC244 aims to tackle the adverse 
effects of global warming through mitigation and adaptation activities (see further under Chapter IV), 
thereby addressing one of the causes of environment-induced migration.  
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Aside from this preventive role, the issue of environment-induced migration has, to a very limited 
extent, been explicitly addressed in international environmental law. In particular the UNFCCC 
framework has provided a forum to address this topic in international negotiations. The legal 
relevance and added value of such explicit provisions will be discussed further in PART II of this study.  
 
2.2.2. International human rights law  
 
According to Morel and de Moor, international human rights law is firstly relevant for the topic of 
environment-induced migration by stipulating the human rights of persons affected by 
environmental changes in their country of origin or habitual residence, such as the right to life, the 
right not to be deprived of a means of subsistence, and the right to an adequate standard of living, 
including food and housing245. As such, it also plays, at least theoretically, a preventive role for 
environment-induced migration, and in particular for the prevention of forced environment-induced 
displacement.  
Furthermore, international human rights law becomes relevant in case environment-induced 
migrants cross international borders. For the question of the admission of displaced persons onto 
foreign territory, and/or the forced return of persons to regions affected by severe environmental 
disruptions, the principle of non-refoulement plays a crucial role. This principle prohibits states to 
return, expel or extradite a person in any manner whatsoever to another state where that person 
risks being subjected to certain serious human rights violations246. Whether or not this principle could 
protect international environment-induced migrants will be discussed further in Chapter III.  
Finally, international human rights law contains provisions which are relevant for the treatment of 
environment-induced migrants in the country of arrival, whether they reside there regularly or 
irregularly. After all, human rights law applies to each person without discrimination. International 
environment-induced migrants thus enjoy all basic human rights, such as the right to life, the right to 
private life and home and the freedom of thought, irrespective of their residence status247.  
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2.2.3. Migration law 
 
As can be derived from the above described categorisation of environment-induced population 
movements, the overarching concept of environment-induced migration includes both internal and 
international migration, as well as both voluntary and forced migration. Within the relevant branch 
of migration law, we can thus further differ between the law of forced migration, and legislation 
regulating voluntary migration. 
 
2.2.3.1. The law of forced migration 
 
The law of forced migration, being closely related to international human rights law, contains rules 
and procedures serving to protect persons who are forcibly displaced for reasons specified in the 
relevant legal instruments. Displaced persons can be internally displaced, or internationally, seeking 
asylum in a foreign country.  
As for the law of internal displacement, the most important provisions are to be found in the Guiding 
Principles on Internal Displacement248. This set of principles was developed in 1998 by the former UN 
Secretary-General Representative on internally-displaced persons, Francis M. Deng, and later 
adopted by the United Nations. Based on existing international human rights law and international 
humanitarian law, the Guiding Principles guide states on the protection of internally-displaced 
persons against, during, and after their displacement. As they apply to all persons forced to move 
within national borders, irrespective of the cause of their flight249, they also apply to 
environmentally-displaced persons which are displaced within national borders. They thus play an 
important role in the prevention of environment-induced displacement, as well as for the treatment 
of environmentally-displaced persons during and after their displacement. However, while the 
Guiding Principles mainly contain provisions which were already legally binding, they do remain a 
legally non-binding instrument, which needs to be incorporated into national or regional legislation 
and policy. Even though several states have translated the Guiding Principles into their national 
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legislation, the usefulness of this branch of international law still depends on states’ political will and 
ability to protect the rights of internally-displaced persons on their territory. 
As for internationally displaced persons, several legal instruments on forced migration have 
translated the non-refoulement principle contained in human rights law into more concrete 
provisions protecting certain categories of displaced persons. The most famous are the International 
Refugee Convention of 1951250 and its 1967 Protocol251, which are, as discussed above, not applicable 
to environmentally-displaced persons.   
Other instruments on international forced migration provide further protection than a mere 
prohibition to return, and deal both with the criteria for admission and legal status in a foreign 
country, as well as with rights that can be exercised in the host country. At the European level, the 
EU Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification and 
status of third country nationals or stateless persons as refugees or as persons who otherwise need 
international protection and the content of the protection granted (EU Qualification Directive)252 and 
the EU Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary 
protection in the event of a mass influx of displaced persons and on measures promoting a balance 
of efforts between Member States in receiving such persons and bearing the consequences thereof 
(EU Temporary Protection Directive)253, codify complementary protection regimes in the EU, thereby 
granting protection to displaced persons who do not fit within the international refugee definition, 
but are nonetheless in need of international protection. Finally, national legislators also have the 
possibility to install protection regimes granting asylum to displaced persons arriving in or residing on 
their territory. The applicability of these instruments of the law of forced migration to 
environmentally-displaced persons will be discussed further in Chapter III. 
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2.2.3.2. National, regional and international migration law 
 
Aside from the law on forced migration, national, regional and international migration law also 
contains rules dealing with migrants who leave their country of origin or habitual residence 
‘voluntarily’, whereby the extent of coercion in the decision to migrate may vary significantly. As the 
policy area of national borders and admission to the territory is still an important matter of state 
sovereignty, immigration rules are mostly to be found in national migration law. The national 
prerogative of defining who can enter a country’s territory and legally reside there, also accounts for 
international environment-induced migrants, whose legal status, in case they do not fall under an 
international or regional protection regime for forcibly displaced persons, depends on national 
migration law and policy. 
However, at the international level, some legal instruments have been developed regarding the 
rights migrants can exercise in their country of stay. For example the International Convention on the 
Protection of the Rights of All Migrant Workers and Members of Their Families (Migrant Workers 
Convention) has been adopted by the United Nations in 1990 in order to reaffirm the rights which 
labour migrants can exercise in their country of employment254. The Convention defines a migrant 
worker as “‘a person who is to be engaged, is engaged or has been engaged in a remunerated activity 
in a State of which he or she is not a national”255, irrespective of its legal status. If environment-
induced migrants become engaged in a remunerated activity in a foreign country, they too fall under 
the Migrant Workers Convention256. However, up till now, only a few possible destination countries 
have ratified this Convention, as there is insufficient political will to protect migrant workers257.  
In sum, international environmental law plays a substantial role in the prevention of environment-
induced migration, and has, albeit only to a limited extent, explicitly addressed the issue. Human 
rights law on the other hand plays an important preventive role, as well as a normative role during 
and after environment-induced displacement. The role of the law on forced migration is a “palliative” 
one, protecting displaced persons against a forced return, and/or granting them a legal status in their 
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country of arrival258. National and regional immigration legislation determines whether 
environmentally-motivated migrants can be granted a legal residence status in a foreign country. 
Finally, international migration law as it currently exists, is particularly relevant with regard to the 
rights that environment-induced migrants can exercise in case they become migrant workers in a 
foreign country. While none of these branches of international, regional and national law can 
comprehensively address the issue of environment-induced migration, together, they might provide 
a satisfactory legal framework to develop adequate policy responses to this issue. 
 
3. THE CHALLENGES AHEAD 
 
3.1. In general 
 
Even though the topic of environment-induced migration has now been intensively studied for many 
years, there still remains an important gap between the above described research findings and 
current policy measures to confront the issue. While measures have been taken to start the dialogue 
on environment-induced migration at some international and European fora, concrete and adequate 
policy measures are lacking on the ground. The years 2011-2012 however have been marked by 
some important developments, which have led to an important political momentum to start 
addressing the issue. The publication of the Foresight Report for example, as well as the creation of 
the state-led Nansen Initiative on Disaster-induced Cross-border Displacement259, are considered to 
be important milestones in this discussion. It is now time for policymakers to go a step further in the 
debate on environmental change and migration, and to engage in concrete actions.  
As described above, the pace of the degradation or changes in the environment influences the mode 
and destination of the subsequent movement. The above proposed framework for categorising 
people migrating due to environmental changes could now help to address the lack of policy 
measures to confront the issue. The distinctions between different categories of environment-
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induced migrants have for example their value for the elaboration of a protection regime for 
environmentally-displaced persons, as different categories of displaced persons have different needs, 
and should thus be dealt with differently.  
The majority of scholars agree that “’no migration’ is not an option in the context of future 
environmental change”260. As both internal and international migration will continue to occur in the 
future, policymakers have the choice between well-managed and regular migration on the one hand, 
and, in case they choose to prohibit mobility, unplanned and forced migration, leading the affected 
communities towards even more harsh living conditions, on the other hand.  
The three-phased approach to deal with environment-induced migration that has been proposed in 
academic literature is to: 
1. prevent or minimise environment-induced migration, and in particular forced environment-
induced displacement, where possible; 
2. facilitate the role of migration as an adaptation strategy, where possible; and 
3. ensure legal protection in case forced environment-induced displacement does occur. 
1. Reducing the influence of environmental changes on human mobility can be achieved through 
environmental policies preventing or minimizing environmental changes, as well as through policies 
aiming to reduce the impact of environmental changes and helping communities to build resilience 
and adapt to changing environmental conditions261. 
2. As for the second approach, that is, facilitating internal and international adaptive migration, 
various scholars have studied the added value of migration as an adaptation strategy in the fight 
against global warming. According to the Foresight Report, “[t]he most future-resilient policies are 
those that move households and communities from situations in which they are trapped, or from 
where they are in vulnerable circumstances where displacement may occur”262. Proactively 
facilitating migration will reduce the chance for communities of being trapped in vulnerable areas, or 
being displaced in circumstances raising even bigger geopolitical challenges, and can maximise the 
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benefits of migration for adaptation and resilience-building263. However, in order to adequately 
assess and support the role of adaptive migration, there is now need for more specific and policy-
oriented research, more funding to be allocated to projects regarding adaptive migration, and more 
political will to fully implement such projects. 
3. Finally, the legal protection gap for people displaced due to severe environmental disruptions or 
worsening environmental conditions has been extensively described in academic literature. In order 
to ensure legal protection for environmentally-displaced persons, policymakers will need to think out 
of the box to develop the necessary protection regimes. 
 
3.2. Research challenges 
 
As for the development of the research on environment-induced migration, most scholars have long 
argued that the available evidence is still “far from satisfactory”264, and that more systematic 
research is needed to properly understand the linkage between environmental change and 
migration265. Furthermore, the existing research suffers from a lack of definitional and conceptual 
clarity as well as cross-disciplinary approaches266. However, the past few years, a huge quantity of 
empirical research has been carried out in different regions of the world, providing policymakers with 
a solid knowledge base on the nexus between environmental change and migration. While indeed 
there still remain gaps in the evidence base, I believe it is now time to give more academic attention 
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to more policy-oriented research regarding the role of migration in the building of resilience and 
adaptive capacity of communities affected by environmental changes. Furthermore, the lack of a 
clear conceptual framework should not be used as excuse not to prepare for and respond to the 
challenges posed by environment-induced population movements. 
As for the legal research regarding environment-induced migration, up to date, most studies have 
addressed the applicability of existing international and regional protection regimes for forcibly 
displaced persons. As mentioned above, legal researchers have a major role to play in the 
development of policy responses to environment-induced population movements. In particular the 
theory of migration as adaptation strategy deserves more legal attention. The proposed policy 
responses to facilitate migration as an adaptive response should now be translated into suited legal 
provisions. 
While in the first decennia of research in this area, most legal researchers focused on the role of 
migration law, in particular the law of forced migration, nowadays, the focus has shifted towards 
international environmental law, in particular international climate law, as a legal framework to 
address environment-induced migration. Which specific legal framework is studied often depends on 
the specific background of the author. Unfortunately, human rights and refugee lawyers on the one 
hand and environmental lawyers on the other hand tend to stick to their own legal branch, whereby 
interaction between the different legal approaches is often lacking267. Furthermore, the opposing 
viewpoints of alarmists and sceptics have also led to disagreements regarding the legal framework 
necessary to address the issue of environment-induced population movements268. This research aims 
to address this flaw, by trying to bridge environmental law and migration law, in order to come to a 
more coherent policy approach to address environment-induced migration. 
The current and future challenges posed by the nexus between migration and environmental change 
require a new strategic policy approach, as well as innovative legal responses to implement that 
approach. We need to plan and adapt our legal system now, protecting those which are forcibly 
displaced, whilst planning for some forms of adaptive migration, recognising its potential to build 
resilience to environmental changes and to offer opportunities to improve the lives of affected 
people. Before the next Chapter will shed further light on the benefits and challenges posed by 
international adaptive migration, the scope and limitations of this research need to be clarified. 
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4. SCOPE AND LIMITATIONS OF THIS RESEARCH 
 
From the above overview of the discussion on the linkage between environmental change and 
migration, it becomes immediately clear that a research on this topic cannot exhaustively 
incorporate all the elements relevant to this topic. As every study needs to delimit its content, this 
research inevitably has a limited scope, both concerning the type of environment-induced migration, 
as well as the category of proposed policy responses. 
Firstly, the present study focuses on international environment-induced migration. Internal 
movements, though having numerical superiority, are thus beyond the scope of this study.  Aside 
from reasons of research feasibility, the category of international environment-induced migrants 
poses the biggest legal challenges for international and national policymakers. 
Secondly, the focus of this study lies mainly on adaptive migration, as one of the proposed policy 
solutions to address environment-induced population movements. While the prevention of 
environment-induced migration as well as the protection of environment-induced displaced persons 
are obviously of no lesser relevance, this research aims to fill a scholarly gap by addressing which 
legal frameworks are best suited to facilitate international migration as an adaptation strategy. 
Previous legal studies have either not or only briefly dealt with international adaptive migration. 
More in particular, they have not considered how to translate concrete policy recommendations 
regarding adaptive migration into the necessary legal provisions. On the other hand, most legal 
studies on environment-induced migration have focused on the legal protection of people forcibly 
displaced due to changing environmental conditions. For reasons of comprehensiveness, Chapter III 
will offer insight into some of the normative developments in this field. 
The present study is a legal one. It aims to examine the role of various legal frameworks in relation to 
international adaptive migration. However, as correctly stated by Piguet et al., environment-induced 
migration is a field of study which “is inherently political, which means that research and statements 
regarding the climate change – migration nexus are very hard to dissociate from the highly politicised 
debate on climate change itself”269. Both international mobility and worldwide environmental 
changes are considered as very ‘sensitive’ topics, which lie at the ground of heated political 
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disagreements. The topic of environment-induced migration brings these two difficult topics 
together, which makes the discussion even harder. Therefore, where necessary or unavoidable, this 
legal research will also take the political context into account when trying to develop relevant legal 
and policy recommendations. 
This research examines the role of two of the relevant law branches, that is, international 
environmental law on the one hand, and international, regional and national migration law on the 
other hand, in relation to various aspects of international adaptive migration. Some of the aspects 
identified are the issue of admission of migrants into foreign countries, and the question of the 
organization and financing of international adaptive migration. Other aspects, such as the prevention 
of environmental changes or the matter of exercisable rights in the country or place of arrival, are 
outside the scope of this study. 
Finally, this study is also geographically limited. As already indicated above, the aim of this research is 
to translate policy recommendations regarding international adaptive migration into concrete legal 
solutions, taking existing legal frameworks into account. More in particular, one of the goals is to 
look at the role of migration law regarding this issue. Consequently, due to the limited power of 
international law regarding the question of admission of migrants onto foreign territory, a part of this 
research necessarily has a regional orientation. PART III of this study therefore covers regional 
migration law within the EU as a case study of how migration law can facilitate international 
migration as an adaptation strategy for communities affected by environmental changes. As a result, 
PART III does not cover other geographical regions, except where examples can be useful for the 
development of European policy options. 
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Chapter II. International migration as an adaptation 
strategy 
 
According to the 2009 UN Human Development Report, international migration can not only 
contribute greatly to human welfare and development, but may also represent a vital strategy for 
households seeking to improve their livelihoods in the face of environmental changes270. As 
environmental degradation, and in particular the phenomenon of climate change, poses new 
challenges to both migration and development, innovative and comprehensive policy measures are 
needed to confront these additional challenges. Among other measures, comprehensive adaptation 
strategies are needed to help affected and vulnerable communities to adapt to a changing 
environment. As mentioned above, facilitating legal migration for vulnerable communities affected 
by environmental disruptions, could act as a possible adaptation strategy. If certain conditions are 
fulfilled, proactive migration could become a way to prevent forced displacement and to increase the 
resilience of affected populations. Where vulnerability to environmental disruptions is high, and 
socio-economic opportunities are low, migration is already used as a coping strategy for vulnerable 
communities. 
However, even though the debate on environment-induced migration emerged more than thirty 
years ago, the international community has long failed to recognise migration as a strategy of 
livelihood diversification and resilience building. Most scholarly articles and reports focused on the 
negative consequences of environmental degradation for human mobility - namely the forced 
displacement of people -, and the lack of protection mechanisms for environmentally-displaced 
people. However, there is now an increasing acknowledgement that migration can have positive 
effects on individuals, households and communities affected by environmental degradation. The 
issue has even made it into the international climate negotiations on a new adaptation framework 
(see further in Chapter IV). Yet the migration law and policy of most developed countries has not 
been adapted to this change of reasoning. As most environment-induced movements are expected 
to occur in and between developing countries, there has been no incentive for developed countries 
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to adapt their immigration legislation, and to develop a proactive strategy linking migration with 
development and adaptation271. 
This Chapter aims to describe exactly how migration can contribute to the adaptive capacity of 
communities affected by various environmental degradation processes. Based on the available social 
science, it documents how to maximise the benefits of migration for development and adaptation, 
and to minimise its costs. Through illustrations of international adaptive migration, offering 
livelihood alternatives through permanent or temporary work abroad, some of the associated legal 
and political challenges will be revealed. 
 
1. THE CONCEPT OF ADAPTIVE MIGRATION 
 
1.1. How migration can help communities to adapt to a changing 
environment 
 
Climate change, the loss of biodiversity and other environmental disruptions have severe effects on 
people’s livelihoods. In particular those communities who strongly rely on ecosystem services for 
their livelihoods are most vulnerable to the degradation of the environment272. For those regions 
where climate change mitigation measures are too little and come too late, people will have to adapt 
to a degrading environment. In the context of climate change, ‘adaptation’ is defined as “initiatives 
and measures to reduce the vulnerability of natural and human systems against actual or expected 
climate change effects”273. Where people are able to adapt, they might be able to remain in their 
environment. Where adaptation fails and people can no longer survive in their degraded 
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environment, they might be forced to leave their traditional habitat. However, there is now a 
growing recognition that migration itself might be one of the possible strategies to adapt to a 
changing environment.  
If in situ adaptation measures are insufficient, people might choose to migrate in search for a better 
life. Whether or not people opt for migration depends on their resilience to the environmental 
changes they are affected by, namely their ability to cope with environmental degradation. This is for 
a large part determined by the availability of alternative livelihoods274. In this sense, income 
diversification through labour migration can act as an adaptive response to environmental stressors. 
Adaptation thus involves both measures to reduce a population’s vulnerability, so as to prevent them 
from having to migrate, and migration itself as an adaptation strategy that allows people to reduce 
their vulnerability275. In Ghana for example, research found that outmigration was the most widely 
used means of income diversification to enhance livelihoods in the face of environmental 
degradation, before non-farm activities such as trading and handicrafts, which shows that migration 
can indeed be considered as “a transformational adaptation strategy, as opposed to just ‘improving’ 
the coping of a community in particular vulnerable areas”276. 
While most people migrate within the borders of their own country, at least in a first movement, 
international movement can also be part of such adaptive migration responses. By earning a 
livelihood abroad, international migration can reduce the vulnerability of individuals, households and 
communities to environmental risks, and increase their resilience277. Facilitating international 
migration for persons affected by environmental degradation can thus prevent them from being 
forcibly displaced in already over-populated and environmentally-fragile places within their own 
region. It offers for example an alternative for rural-urban migration, whereby vulnerable migrants 
often end up in the slums of over-populated cities. Temporary international migration could 
furthermore act as an alternative for permanent internal migration, and can mitigate pressure on 
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vulnerable places. Through earning a livelihood abroad, migrants can also reduce the vulnerability of 
their communities of origin, so as to cope better with future environmental disruptions.  
The benefits of international migration for both adaptation and development are thus many-fold. 
Firstly, the money transferred by foreign workers to their native countries (‘remittances’) plays a vital 
role in the economic welfare of their families and communities of origin. This income diversification 
can for example provide families with a livelihood alternative when they are struck by natural 
disasters278. In this sense, migration of one or more members of the household can help the rest of 
the family to increase their resilience to environmental disruptions, thereby diminishing the 
migration need for other family members279. A study of Ezra and Kiros described for example how 
Ethiopian households affected by severe and recurrent droughts could diversify their income by 
having some household members migrate while others remained in their region of origin280. 
Various studies have recognised that migration is already used as a household response to diversify 
income streams and secure livelihoods when faced with deteriorating environmental conditions281. In 
Kenya, migration helped households experiencing poor soil quality and reduced agricultural yields to 
diversify their income, while a case study in Burkina Faso in the 1970s found that short-term, rural-
rural migration was a widespread response to drought. In Vietnam, migration was a response to 
floods which destroyed crops282. The recently released Foresight Report acknowledges that the 
ability of community members “to obtain different income streams from different locations greatly 
increases the longer-term resilience of individuals and communities alike to the threats of 
environmental change”283. 
Aside from being transactions between individual migrants and their families, remittances have 
indeed also supported entire communities of origin, supporting public infrastructure and funding 
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education. Remittances can even contribute to financing innovation, in particular in the agricultural 
sector of areas affected by environmental degradation. The impact of remittances on development 
and adaptation to climate change should not be underestimated, as their volume has proved to be 
double the volume of official development assistance284. 
Furthermore, it has been proved that migration caused by environmental degradation will mostly be 
internal, or across borders of neighbouring countries. In other words, environment-induced migrants 
often end up in places which are also under environmental pressure, or experience social and 
political threats. Moreover, as discussed in the previous Chapter, environmental degradation also 
limits people’s capacity to move, leaving the most vulnerable populations “trapped” in a degraded 
environment which can no longer support their survival. By specifically targeting international, long-
distance migration programmes to vulnerable communities affected by environmental disasters, the 
most vulnerable persons could be enabled to leave their destructed environment, temporarily or 
permanently285. When people have no option to migrate in a safe and humane manner in response 
to worsening environmental conditions, they are more likely to migrate in an illegal, unsafe and 
unplanned way, or even risk becoming forcibly displaced286. Thus, facilitating legal migration for 
environmental reasons is even a way to prevent the forced displacement of those persons, and the 
suffering it generates287. If environment-induced migration is managed effectively, humanitarian 
crises could be minimised, and conflicts avoided. 
Moreover, migration out of areas affected by recurring natural disasters reduces the amount of 
individuals exposed to the disaster, and provides the area with an income stream that usually 
increases after a disaster has occurred288. In this sense, migration of some family members acts as a 
sort of “insurance strategy’ for poor households, as remittances tend to increase in response to 
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environmental shocks. As for international migration, the relevance of such an insurance strategy has 
been illustrated by the growth of international remittances in the aftermath of Hurricane Gilbert in 
Jamaica and rainfall shock-related income losses in the Philippines289. The diasporas often also act as 
a shelter network in case of disaster-induced temporary displacement290. Finally, it has even been 
argued that migration out of environmentally-vulnerable regions is a way to relieve pressure on 
those areas, as it reduces the demands on resources.  Migration might even help to slow down the 
process of environmental degradation and allow those left behind to adapt their livelihood provision 
to changing ecosystem services291.  
During the past decades, more and more scholars have recognised this important role of migration as 
a strategy to adapt to a changing environment. One of the most important conclusions of the 
Foresight Report reads as follows: 
“The key message of this report is that migration in the face of global environmental change may not 
be just part of the ‘problem’ but can also be part of the solution. In particular, planned and 
facilitated approaches to human migration can ease people out of situations of vulnerability”
 292.  
However, it is important to note that migration is not always a positive and proactive strategy for 
adaptation. Whether or not migration acts as a positive adaptation response depends, among other 
things, on the vulnerability of the household and its sensitivity to climatic changes. The UNU-EHS 
project “Where the Rain Falls: climate change, food and livelihood security, and migration” reveals 
that the more resilient households, with more access to a variety of adaptation alternatives and 
livelihood diversification through education, social networks, and community or government support 
programmes, use migration to reduce their exposure to climatic variability and enhance their 
resilience293. Young single men often migrate temporarily, to cities or other countries, and send 
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remittances to their families. Those households even invest those remittances in other forms of 
livelihood diversification, education and health. On the other hand, the more vulnerable households, 
with few or no livelihood diversification options and less assets and education, often do not succeed 
in their attempt to manage their risk through migration. Often, they use migration as an “erosive 
coping strategy”, “a matter of human security”, or a survival strategy when hunger has already hit 
them294.  
The figure295 below shows the overall conceptual model for the “Where the Rain Falls”-research 
project. The study, carried out by UNU-EHS and Care International in eight countries in Asia, Africa 
and Latin America, projects that rainfall variability, representing the impact of climate change in the 
studied rural areas, will force more and more people to migrate as food becomes scarcer296. 
Moreover, the report describes that the most vulnerable households are often trapped, and do not 
have the capacity to migrate. 
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Thus, in order for migration to become an accessible adaptation strategy instead of a last resort for 
vulnerable communities affected by environmental degradation, it is important for policymakers not 
only to passively allow migration, but also to actively facilitate and support such processes. One of 
the challenges is to make migration work as an adaptation strategy for the most vulnerable 
populations. According to the project’s researchers, “understanding the circumstances and factors 
that shape household migration choices can help policymakers create enabling environments that 
allow people to adapt to a changing climate and to access migration as a resilience-enhancing 
strategy, rather than an erosive survival strategy”297. Whether or not international adaptive 
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migration is an option when faced with environmental degradation thus depends on the opportunity 
to migrate in a humane and legal way (see further in PART III), as well as on the balance between the 
costs and benefits of migration. 
 
1.2. The “costs and benefits” of international adaptive migration 
 
Various studies have showed that policies to prevent migration in the context of environmental 
changes are often ineffective. Measures to limit migration have in the past repeatedly proven to be 
unsuccessful, and, more importantly, they may render a population even more vulnerable to the 
effects of environmental changes, as they prevent affected people to leave a degraded 
environment298. Moreover, as migration is now recognised as an important strategy for households 
and communities to diversify their income in the face of environmental degradation, limiting human 
mobility can take an important source of livelihood diversification away at a time when it is most 
needed. According to the Foresight Report, reduced options for adaptive migration might even make 
it impossible for affected households to remain in their region of origin, and thus lead to a much 
larger out-migration in an unplanned and vulnerable way, or to situations where people are forcibly 
displaced due to environmental distress299. Instead, facilitating adaptive migration for those 
communities who can benefit from it when faced with environmental degradation, has much more 
positive impacts. When migration is a voluntary coping strategy instead of a last resort, allowing 
people to weigh their alternatives, migrants can not only reduce their risk to environmental 
disruptions, but also that of their households and communities300.  
In order to support international migration as a valid response to changing environmental conditions, 
a radical change of policy is necessary. Instead of taking a restrictive approach towards international 
migration and regarding migration as a failure of adaptation, policymakers at the national and 
international level should support and facilitate international adaptive migration as an important 
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coping and development strategy. As climate change will increasingly motivate people to search for a 
livelihood elsewhere, there is a need to broaden the options for legal migration for environmentally-
affected vulnerable communities. In doing so, policy responses should focus on maximising the 
benefits of migration, and minimising its costs for all the stakeholders involved in the migration 
experience. 
It is often argued that international adaptive migration might provide a “win-win-win”-outcome, as it 
entails benefits for the migrants themselves when they are faced with environmental disruptions, as 
well as for the countries of origin and destination. Although the words “win-win-win” are considered 
as a quite controversial expression in the context of international migration - should destination 
countries aim to “win” from migration from vulnerable communities? Is there really a “win” for 
people whose region of origin is no longer inhabitable -, the idea is to promote adaptive migration in 
the context of environmental changes by pointing at the benefits of the concept for all the 
stakeholders involved. 
In order to facilitate international adaptive migration, it is firstly necessary to remove some of the 
practical, financial, social and legal barriers to international movement. Possible beneficiaries of a 
migration programme need in the first place information on where to go, how to make a living, which 
rights and entitlements they have, etc.301. Furthermore, the financial barriers (costs of transport, 
housing, transferring remittances,...) need to be taken away. Migrants and their families also need 
support in reducing their separation distress. Moreover, in order to contribute to the economic 
growth and adaptive capacity of host and home communities, migration and development policies 
should be harmonised. Various studies have showed that international migration schemes might 
benefit countries with demographic deficits. It is for example expected that by 2050, the amount of 
working age citizens in the EU will have been reduced from four to only two for each citizen aged 65 
or above302. While on the one hand, these gaps in the labour markets of developed countries could 
be filled by accommodating migration from vulnerable communities affected by environmental 
degradation, on the other hand, migration also contributes to the socio-economic growth of those 
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communities303. Such a coherent linkage of development, environmental and migration policies 
represents a comprehensive solution to deal with environment-induced population movements. 
International migration is of course not without costs, both for the migrants themselves, as for the 
communities of origin and of destination. There is however a wide range of possibilities to reduce the 
risks associated with adaptive migration. As migrants are often in vulnerable positions, subject to 
exploitation and discrimination, it is important to ensure them equal rights and entitlements than 
local workers. The extent to which migrants and their communities benefit from the migration 
experience, depends for a large part on these entitlements, including access to health care and 
education, political and economic freedoms, and the right to move in and out of the host country. 
Migration also needs to be carefully planned and organised to ensure that migrants do not become 
even more vulnerable. Migrants furthermore require practical assistance to reduce the costs of 
migration, including assistance with the visa procedure, housing, public services, and integration in 
the host community304.   
Another often raised concern in the context of international (labour) migration is the risk of brain 
drain for the country of origin. Mass emigration of skilled people might even diminish a country’s 
adaptive capacity. The risk of brain drain can however be reduced by facilitating the circularity of 
migrants, for example by allowing them to move freely between host and home countries. When 
migrants are encouraged to return to their native countries, temporarily or permanently, they can 
become “agents of change”, bringing knowledge on climate change adaptation and disaster risk 
reduction, and transferring money and skills. Host countries can furthermore invest in the up-skilling 
of communities of origin, which would then create opportunities for the transfer of remittances305.  
As for those remittances, a World Bank study on the Middle East and North Africa (MENA) region and 
South Asia, discovered that the likelihood of receiving remittances and the amount received is lower 
in poor areas, mainly because of the lower possibility of the population to migrate. Moreover, in the 
poorest areas, the received remittances are mostly used for survival, while in richer areas, they are 
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more often used for long-term investments, such as education306. It is therefore important that 
policies to facilitate and support the linkage between migration and adaptation address the fact that 
remittances do not tend to reach households in poorer areas. They should also help migrants to 
optimise the relevance of their remittances for the development and adaptation of their 
communities of origin. For instance by reducing the cost of remittance transfers, the merits of 
migration for the migrants’ families and communities of origin can be maximised307. 
 
2. ILLUSTRATIONS OF INTERNATIONAL ADAPTIVE MIGRATION 
 
In order to analyse exactly how international migration can be facilitated for certain communities 
affected by environmental disruptions, some lessons can be learned from existing migration 
programmes. A number of projects can serve as concrete illustrations of how international mobility 
can act as an adaptation strategy for vulnerable populations, and enable local communities to 
increase their resilience towards environmental changes. 
This Section will look at lessons emerging from micro-situations, and assess whether they are 
appropriate to be implemented at the macro-level. A case study of the Temporary and Circular 
Labour Migration (TCLM) programme between Colombia and Spain illustrates how a European 
Member State can offer environmentally vulnerable people a livelihood alternative by enabling them 
to temporarily migrate overseas (2.1)308. Other concrete examples of adaptive migration are briefly 
addressed in Section 2.2. 
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2.1. Temporary and Circular Labour Migration (TCLM) programme between 
Colombia and Spain 
 
The Temporary and Circular Labour Migration (TCLM) programme has been discussed by various 
authors in the context of environmental change and migration309.  Through this innovative migration 
model, Colombians facing recurring natural disasters are said to be offered an alternative livelihood 
through temporary work abroad, while the affected regions of origin can recuperate. By supporting 
migrants in maximising the impact of remittances on the recovery of their place of origin, the TCLM 
programme indeed increases their resilience to environmental disruptions. 
The focal point of this case study lies on temporary and circular migration310. In the context of 
environment-induced migration, circular migration has some additional advantages. By maintaining 
linkages between migrants and their countries of origin, circular migration turns migrants into agents 
for development.  For the host country, it has the advantage of reducing the social and political costs 
of immigration, as circular migrants return to their country of origin. Similarly, the latter does not 
have to deal with permanent emigration, hollowing out its economy311. In this sense, circular 
migration offers a more durable solution for certain regions affected by environmental degradation. 
In particular in case of land degradation and desertification, temporary, circular and seasonal 
migration are recognised as important strategies of income diversification. Where people heavily rely 
on rain-fed agriculture, circular migration acts as an effective strategy to react to recurring droughts 
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and changes in rain patterns312. With existing migration patterns in mind, it is to be expected that 
temporary and circular migration will increasingly become crucial coping strategies to deal with slow-
onset environmental degradation in the future.  
 
2.1.1. The origin of the TCLM project 
 
During the past decades, Spain often encountered a lack of seasonal labour forces. Since the 1990s, 
the Unión de Pagesos, the main agricultural trade union from the Spanish region Catalonia, has been 
organising and supporting the recruitment of foreign seasonal workers in order to respond to its 
members’ needs. In 2001, the Unión de Pagesos initiated a Temporary Circular Labour Migration 
project, facilitating seasonal migration from Colombia, Morocco and Romania to Spain, in order to 
solve a shortage of labour forces for harvesting fruit in Catalonia313. The initial project offered 
logistical assistance in the recruitment process (selection of the workers, travel arrangements, visa 
procedure, etc.), and supported the workers during their stay in Spain, informing them on available 
facilities and services, the host region, the healthcare system and the local culture. What makes the 
Unión de Pagesos stand out from other trade unions, is its focus on co-development. The Unión de 
Pagesos recognises for example the potential benefits of migration for development and adaptation 
to environmental changes. Together with the Fundaciò Pagesos Solidaris (FAS)314, its foundation, the 
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Unión de Pagesos therefore provides training courses for migrants, with the aim of creating 
opportunities and productive processes in the country of origin315.  
Recurring environmental disruptions, together with a long lasting conflict, have displaced many 
Colombians. When in 2006 the Galeras volcano in south-west Colombia erupted, the TCLM 
programme, which targets different vulnerable communities, was used to provide a migration 
opportunity for thousands of affected people. This programme allowed them to temporarily migrate 
to Spain, where they could earn an income in seasonal harvest. Afterwards, the programme was also 
expanded to rural populations, whose crops and land are particularly vulnerable to floods, droughts 
and other environmental disruptions. During their working period in Spain, the temporary migrants 
acquired knowledge and skills to diversify their income upon return to Colombia. In this way, they 
could reduce their vulnerability to environmental disruptions, without being forced to permanently 
relocate. Furthermore, their absence allowed the recovery of their fragile land316. 
In 2007 the IOM joined the TCLM programme, with the aim of strengthening it, and making it 
replicable. The IOM also wanted to promote certain targeted communities to benefit from the 
programme317. Thanks to funding of the European Commission’s AENEAS programme318, the IOM 
expanded the initial programme, increasing the number of beneficiaries and the number of Spanish 
employers taking part. The organisation also provided technical assistance to national institutions 
developing a migration policy and legislation319. While the Unión de Pagesos had initiated the 
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programme as an opportunity for economic welfare and development, the IOM added the 
perspective of ‘migration management’, as required by the AENEAS programme320. 
 
2.1.2. Goal of the TCLM programme 
 
The TCLM programme offers Colombian workers the possibility to work in Catalonia doing seasonal 
labour for one of the employers associated with the Unión de Pagesos. The goal of this programme is 
twofold: firstly, it aims at effectively managing seasonal labour migration. The programme is an 
answer to Catalonia’s demand for low-skilled labour, and is meant to legally regulate labour 
migration flows. Secondly, and of higher importance for the purpose of this research, the programme 
also aims at supporting “the generation of wealth in both countries”321. In other words, it wants to 
enhance the impact of migration on the development of local communities in the countries of 
origin322. Since the experience of seasonal migration can provide skills and resources, migrants could 
be made “innovators and entrepreneurs in their country of origin”323. This way, the seasonal worker 
can not only improve his personal income and social status, but the economic welfare of his home 
community as well. The idea is to provide the migrants with temporary residence and work permits, 
in order to allow them to earn a living and acquire knowledge and skills, making them more resilient 
when returning to Colombia. As for the beneficiaries coming from environmentally-affected regions, 
the programme offers a temporary income alternative, while the affected regions can recuperate. 
According to Koko Warner, the TCLM programme is as such “an important source of post-disaster 
rehabilitation”324. 
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To achieve these ambitious goals, the participating workers need to be well prepared and guided 
during the whole migration process. Through various training activities the TCLM programme 
prepares migrants to generate economic and social development in their region of origin. 
Participating workers are supported in the planning, coordination, formulation and management of 
community projects, and in the structuring and follow-up of business plans. They are also 
encouraged to achieve self-sustainability through marketing, services or import/export activities. 
Moreover, remittances are channelled towards productive initiatives or the purchase of goods 
improving the socio-economic status of the community of origin. The IOM’s local partners are 
responsible for some of the preparation work in the country of origin, like the selection of the 
migrant workers, and the identification of job-generating initiatives. In order to reduce the families’ 
separation distress and assist them to earn a livelihood, the migrants’ families get support while their 
relatives are working abroad325. 
 
2.1.3. Beneficiaries 
 
One of the innovative aspects of a labour migration scheme such as the TCLM programme are the 
targeted communities in the country of origin, and the way of selecting beneficiaries. The 
communities participating in the TCLM programme are extremely heterogeneous: from ex-guerrilla 
fighters over vulnerable and displaced communities and indigenous groups to single mothers and 
people from high-risk zones of natural disasters. In 2007, 1.519 migrants participated in the 
programme, while 1.400 participated in 2008326.  
The selection criteria vary slightly from community to community depending on the local partners 
involved, and the features of the communities. The IOM has identified some specific target 
populations, and IOM’s local partners take care of the pre-selection of the migrants. In order to 
strengthen the development impact of the programme, an important selection criterion is the 
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migrant’s community involvement. The loyalty and strong link of the workers with their communities 
of origin is also considered to be a discouragement to leave the TCLM programme327. 
Of particular interest for this research, are the communities selected with the aim of ‘relocating’ 
people from zones at high risk of natural disasters (mainly volcanic areas), offering them the 
opportunity to earn a livelihood through the TCLM programme. As for people affected by 
environmental disruptions, the TCLM programme was originally conceived to offer a livelihood 
alternative to families affected by the eruption of the Galeras volcano. As discussed above, the 
programme was later expanded to include also other environmentally-vulnerable communities. 
 
2.1.4. Legal framework supporting the TCLM programme 
 
An innovative migration model such as the TCLM programme can only work when it is sustained by a 
solid legal framework, allowing for temporary and circular migration. Bilateral agreements between 
countries of origin and destination can support such migration projects, as well as agreements signed 
by the EU with third countries. Obviously, a strong national migration legislation is a conditio sine qua 
non for any migration programme. After briefly discussing a bilateral agreement between Spain and 
Colombia, that forms the backdrop to Spain’s establishment of the TCLM programme, this Section 
covers in particular the Spanish procedures and conditions for the migration of third-country 
nationals for the purpose of seasonal work. 
 
2.1.4.1. Bilateral agreement between Spain and Colombia 
 
In order to manage international migration, EU Member States conclude agreements with third 
countries. Besides facilitating the management of migration flows, simplifying the selection of foreign 
workers and establishing rights and obligations of migrants, those agreements often include 
measures to fight irregular migration and to facilitate the return of irregular migrants. Recent trends 
in agreements with third countries reflect a move away from the traditional migration policy-making 
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in the EU, increasingly associating migration policy with other policy areas, such as development aid 
and external relations. 
In order to regulate migration flows, Spain has signed bilateral migration agreements with a number 
of third countries. In 2001, the first ‘recruitment agreement’ was signed with Colombia328. Later, 
agreements followed with, among others, Romania, Bulgaria, Morocco, Poland, Senegal, Ecuador and 
Peru329. Most of the agreements focus on labour migration: they regulate the recruitment process, 
the issuance of residence and work permits, the rights and obligations of foreign workers, and the 
transfer of entitlements acquired in each country330. Specific about the agreement with Colombia, is 
that this agreement refers to co-development and the development impact of migrants’ remittances. 
This provision was suggested by the Unión de Pagesos, and has not been repeated in any other 
bilateral agreement between Spain and third countries331. The agreement obliges the parties to take 
measures to encourage the reintegration of Colombian migrants, with the migration experience as a 
factor of economic, social and technological development332. Supported by this agreement, the 
Unión de Pagesos later established the TCLM programme.  
 
2.1.4.2. National migration law 
 
The national legal basis of the TCLM programme is covered by the Ley Organica (Organic Law) on 
rights and freedoms of foreigners in Spain and their social integration333.  The procedure for the 
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recruitment of foreign workers is covered by the Reglamento do Extranjeria (Immigration Rules), 
which could, at the time of the development of the TCLM programme, be found in Real Decreto 
2393/2004334. This legislation is of course subject to EU and international legislation, and to the 
bilateral agreements signed between Spain and third countries. With the exception of some “hard to 
fill vacancies”, Spanish legislation only allowed to hire non-resident third-country nationals in 
accordance with a quota system for foreign workers335. The Spanish government determined a yearly 
quota for migrant workers who could enter the country, considering the economic situation, and the 
interests of various stakeholders336. The quota, which could be modified throughout the year, was 
established for 3 categories of migrant workers: permanent workers, temporary workers and job 
seekers. 
As for seasonal workers, the Royal Decree 2393/2004 enumerated the sectors where migrants could 
be employed337. Seasonal labour migration was allowed for a maximum period of 9 months within 12 
consecutive months338. The quota for seasonal workers was mainly reserved for those countries 
having signed a bilateral agreement with Spain, including Colombia339. The bilateral agreement with 
Colombia installed a fast track system for seasonal migrants, with the support and supervision of IOM 
Colombia and the Unión de Pagesos. On the basis of the bilateral agreement, Spain introduced a 
temporary visa, the T Visa, valid up to 9 months. 
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An important feature of the Spanish legislation was the concept of recruitment in the country of 
origin. Workers had to pass a selection in their country of origin, with priority given to states which 
have signed a bilateral migration agreement with Spain340. After verification that no workers already 
residing in Spain were willing to accept a particular job, employers could request to employ a foreign 
worker. In the consular offices, foreigners could then subscribe to lists with available vacancies, 
prepared by the Public Service of State Employment341. Once approved, the employment contract 
was signed by the worker in the Spanish consulate abroad. Afterwards the worker was issued a 
temporary work visa he/she could enter the Spanish territory with342.  
Several requirements were to be met in order to issue a residence and work permit. Firstly, a labour 
market test verified if the vacancy could not be filled by a Spanish worker, before allowing the 
recruitment of a migrant worker. For seasonal migration however, no formal labour market test was 
required343. Furthermore, the employer had to provide adequate accommodation, make travel 
arrangements, and register the migrant worker within the Spanish social security system344. The 
worker also had to agree to return to his country of origin at the end of his employment in Spain, and 
had to go to the Spanish consulate within one month after his return. Non-compliance could limit his 
possibility to work in Spain in the future345. Moreover, after two years of seasonal labour in Spain, 
and subsequent returns to the country of origin, the migrants benefited from an exception to the 
labour market test346. Compliance with the obligation to return could thus lead to priority to be 
engaged in permanent employment in Spain. 
The Spanish migration legislation allowed for some flexibility, with the possibility to request an 
extension of the temporary residence permit, of up to a maximum of 9 months. Furthermore, 
seasonal migrants could work for several employers during this time limit of 9 months within a 
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period of twelve consecutive months347. The T visa allowed migrant workers to move from one 
employer to another. As the agricultural sector requires some flexibility, this is very useful. Some 
harvests require quick shifts of workers, and have a temporary character. 
However, in response to changes in the demands of the domestic labour market, as a result of the 
economic crisis that hit Spain quite severely, the Spanish immigration legislation was recently 
amended. The Reglamento do Extranjeria (Immigration Rules) can now be found in Real Decreto N° 
557/2011348. Overall, the requirements for receiving a work permit for low-skilled workers have 
become considerably stricter. Such a change of legislation, as well as the reasons thereto, need to be 
taken into account when discussing the consolidation and possible replication of the TCLM 
programme in other countries (see further below in Section 2.1.6.). 
 
2.1.5. Potential for development and resilience building 
 
In many European countries, the link between migration and development has not been recognised, 
whereas Spain has introduced the concept of co-development into its migration policy.  The Plan 
Estratégico de Ciudadanía e Integración (Strategic Plan for Citizenship and Integration) 2007-2010 
from the Ministry of Work and Social Affairs “aims at identifying and promoting development 
opportunities for the countries of origin while incorporating co-development strategies in the 
process of integrating migrants”349. The Plan emphasises the importance of cooperation among local 
governments in the country of origin and destination and on channelling remittances towards 
productive initiatives. 
The potential of adaptive migration for migrants and their families, the community of origin and the 
country of destination has been described as a “win-win-win” outcome350. By assessing the benefits 
                                                           
347
 N. Magri, 'Temporary Circular Labor Migration between Colombia and Spain: A Model for Consolidation and 
Replication', Mpp Masters Thesis, with Supervision of Melissa Siegel, Maastricht Graduate School of 
Governance, Maastricht University, 2008-2009, p. 77. 
348
 Real decreto N° 557/2011, de 20 de Abril, por el que se aprueba el Reglamento de la Ley Orgánic 4/2000, 
sobre derechos y libertades de les extranjeros en España y su integración social, tras su reforma por Ley 
Orgánica 2/2009, Boletín Oficial del Estado (Official State Bulletin) N° 103 of 30 April 2011. 
349
 N. Magri, 'Temporary Circular Labor Migration between Colombia and Spain: A Model for Consolidation and 
Replication', Mpp Masters Thesis, with Supervision of Melissa Siegel, Maastricht Graduate School of 
Governance, Maastricht University, 2008-2009, p. 72-73. 
350
 R. Zapata-Barrero, R. Faúndez García and E. Sánchez Montijano, ‘Circular Temporary Labour Migration: 
Reassessing Established Public Policies’, 2012 International Journal of Population Research, available at: 
http://www.hindawi.com/journals/ijpr/2012/498158/cta/, p. 1 
Chapter II. International migration as an adaptation strategy 
 
 
128 
 
of the TCLM programme, it could be examined whether such as triple-win outcome is indeed possible 
in the context of environment-induced human mobility.  
There is a wide agreement that the TCLM programme impacts positively on the country of 
destination. The programme allowed to fill gaps in the Spanish labour market in a flexible way, 
without having to accept migrants on a permanent basis351. Even though the economic crisis has 
diminished the need for foreign low-skilled workers, it is generally agreed that there will be again a 
need for labour migration in the future. Secondly, the circular migration experience clearly benefits 
the participating migrants, as they are offered the possibility to earn a livelihood abroad, allowing 
them to send remittances to their families. The impact of the programme is even bigger if they are 
able to acquire new skills and learn from their experience abroad. These ‘social remittances’ can help 
the beneficiaries to diversify their income upon their return home352. It can even help the migrants to 
increase their resilience to environmental disruptions, and it gives them an alternative to permanent, 
urban and/or forced migration. 
A more challenging question however is whether the TCLM programme also benefits the migrants’ 
region of origin. During the absence of the migrant workers, environmentally fragile land can 
recover, allowing marketable crops to start growing again353. According to Magri, the TCLM 
programme furthermore has the potential to generate development in Colombia, mainly through 
income generating activities creating employment opportunities. Due to their strong commitment 
and loyalty with their home communities, the participants attached great importance to the 
development impact of the programme. Through interviews with participants, it has been shown 
that many of them had plans to start a business354. Since the TCLM programme in itself is insufficient 
to solve Colombia’s unemployment problem, income generating activities are regarded as a tool to 
generate jobs for the home community. However, as too little time has passed since the project was 
introduced, it is not clear yet whether the programme has indeed increased the possibility of 
implementing productive initiatives in the long term.  
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The co-development goal of the TCLM programme is supported by the local governments in 
Colombia. Together with social workers and the FAS, they assist the workers and their families in the 
channelling of remittances towards productive initiatives in the region of origin, and help them to 
develop job-generating projects. However, research has also shown that returned migrants often 
lacked sufficient capital and expertise in order to start their own business. Although their goal was to 
reduce the unemployment and increase the resilience of their home communities, most of their first 
Spanish salary was used to pay off debts, improve their own living conditions and pay for education. 
Aside from a lack of capital, returning migrants willing to start a business often suffered from a lack 
of expertise. Even though the migrants had learned from their experiences in Spain and from the 
training they had received, they still lacked the knowledge to deal with bureaucratic and technical 
issues when starting up a business. Therefore, it should be recommended to provide more 
professional and technical support in developing and implementing business plans in order to 
accomplish the programme’s development goal355.  
 
2.1.6. Conditions for replication of the TCLM programme 
 
Another interesting question to examine is whether the TCLM programme could be implemented in 
other EU Member States. As the European Commission proposes the programme as a “best 
practice”356, it is interesting to investigate the possibility to copy this model, taking national 
specificities into consideration. Since the TCLM programme has been designed to tackle some of the 
concerns that have been raised on temporary and circular migration programmes, certain features of 
the project should indeed be taken into account for a successful introduction of international 
adaptive migration into European migration law and policy.  
Firstly, the political, economic and institutional context of the host region is decisive for the 
implementation of any labour migration programme. The political will to support temporary labour 
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migration with a focus on co-development is imperative for the replication of the TCLM programme. 
A gap between labour supply and demand in the country of destination is another indispensable 
factor for a successful labour migration programme. As for the circularity of the movement, seasonal 
labour migration is furthermore stimulated by an economic sector with a calendar linked to the 
circularity of the temporary migrant. The TCLM programme was implemented in the Spanish 
agricultural sector, where there is a large demand for seasonal migrant workers for the harvesting 
and processing of fruit. In 2006, foreign workers even counted for 74.1 % of the labour forces in this 
sector357. In addition, a strong employer’s organisation, with a coordinating and mobilizing 
management role, facilitates such a project. Finally, the way in which countries deal with irregular 
migration and with sanctioning employers hiring irregular migrants, plays a vital role358. 
Furthermore, respect for migrants’ fundamental rights is a necessary condition for the elaboration of 
a humane and efficient labour migration policy. The lack of legal protection for temporary migrant 
workers has often raised criticism in literature359. In order to protect the migrants’ rights and reduce 
their vulnerability, the workers participating in the TCLM programme are informed of their rights 
prior to their departure. They receive information on the destination and the working conditions, and 
they are assisted by the FAS Foundation before departure and during their working period in 
Spain360. Furthermore, only those employers fulfilling certain requirements are selected for the 
programme. At the international level, the most comprehensive instrument protecting labour 
migrants is the UN Convention on the Rights of All Migrant Workers and Members of their Families 
(see above in Chapter I, Section 2.2.3.2), which comprises a comprehensive set of rights for both 
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regular and irregular migrant workers361.  However, although the Convention is open for signature by 
all states in accordance with its Article 86 (1), it has only been ratified by 46 countries, none of which 
are important destinations for migrant workers362. 
A solid national legal framework, allowing third country nationals for temporary labour migration, is 
another indispensable factor for the replication of the TCLM programme. The conditions and 
procedures for (seasonal) labour migration vary significantly between EU Member States363. In order 
to select the EU Member States where such a model could be replicated, a comparative analysis of 
their legal and institutional framework is needed. Firstly, replication of the TCLM programme is only 
possible for those EU Member States that allow for seasonal labour migration for low-skilled 
workers. Furthermore, the issuance of residence and work permits for third country nationals is in 
some Member States limited to nationals of certain third countries. In Italy for example, the seasonal 
quota is mainly reserved for citizens of listed countries, or countries which have signed a cooperation 
agreement with Italy, aimed at fighting irregular migration and repatriating irregular migrants364. 
Countries like Spain and Italy, with a large demand for seasonal labour, tend to facilitate seasonal 
migration through bilateral agreements on migration management with third countries365. Moreover, 
according to some national legislation, labour migration can only take place within certain quota 
established by the government. Furthermore, some countries only allow migrant workers to be 
employed in certain sectors or certain jobs, while others apply a more broad approach regarding the 
employment of third country nationals. For those countries where labour migration is limited to 
nationals of certain third countries, the introduction of a TCLM programme would have to be 
preceded by a cooperation agreement with countries of origin.  
Another important aspect is the encouragement of the circularity of migrants in national policy and 
legislation. In order to reduce the risk of circumvention of the programme and guarantee the return 
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of the temporary workers, the visa that workers in the TCLM programme are granted, is valid for a 
period of maximum 9 months, and does not allow a change of residence status. At the end of the 
season, the migrant has to return to Colombia. As discussed above, after compliance with this rule 
during two years of seasonal work in Spain, the “national employment situation” will not be 
considered in the application for a permanent work permit366. In order to avoid the programme from 
acting as an incentive for workers to remain in Spain, participating migrants are also informed on the 
consequences and risks of an irregular stay in Spain. Moreover, circularity of the migrants is 
encouraged by the strong expectations of their families and their commitment to the communities of 
origin. The project therefore focused on beneficiaries demonstrating community involvement and 
leadership367. Migrants are also encouraged to return by the incentive of being re-invited to Spain 
during the next working seasons. In order to guarantee the circularity of the participants, it is also 
important to guarantee that returned migrants can sustain themselves and their families in the 
country of origin. Otherwise, there would be no incentive to return home368. Programmes to support 
migrants in this return and reintegration process could thus be an important tool in this context (see 
further below in PART III, Chapter VII, Section 3.4.).  
A programme like the TCLM model furthermore requires some flexibility in national migration law. 
Employers in the agricultural sector, where Colombian beneficiaries were employed, are exposed to 
sudden changes in production, and need to be able to respond to changes in the demand for 
workers. Spanish legislation allows for a temporary permit extension, according to changes in the 
seasonal work planning. This means that employers can choose to employ a person longer than the 
period that was initially authorised. In some countries, such as Italy, an extension is not possible. 
Another aspect of legal flexibility is the possibility for a seasonal migrant to work for more than one 
employer within the allowed time period. In some countries, such an authorisation can even be given 
after the worker has entered the country. A legal framework allowing for such flexibility is better 
suited to introduce a seasonal labour migration programme, on the basis of the TCLM model.  
Another key to success is the efficiency of the migration procedure. In many countries, the 
complexity of the procedures for legal employment of temporary workers is one of the main 
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obstacles for labour migration. Inefficient procedures even act as a stimulus for employing irregular 
migrants already residing in the country369. Both the swiftness and reliability of the institutions, in the 
country of origin as well as in the country of destination, contribute to the effectiveness of the 
recruitment process370.  
Furthermore, the social and psychological impact of the temporary migration on the migrants and 
their families staying behind has raised some concerns by scholars. The TCLM programme aims to 
mitigate this impact through workshops aimed at identifying possible situations of family distress or 
conflict. Social workers not only prepare the worker for the migration experience, but also his family 
members left behind. Finally, integration in the place of destination is facilitated both through 
preparatory activities in Colombia, informing the worker on the local community and its cultural 
context, and through a wide variety of activities in Spain, organised by the Receiving Area of FAS371.  
Last but not least, it is vital for the TCLM programme to be supported by a national policy linking 
migration with development.  In many EU Member States, such a strategy does not exist at the 
moment. 
The aim of this Section was to highlight some of the conditions necessary for the implementation of a 
project based on the TCLM programme. This study does not contain an exhaustive analysis of all 
issues involved. Further research into national legal frameworks is needed in order to establish 
whether the above mentioned conditions for implementing this model are present in the other 
European Member States. It is clear however that a flexible legislation, combined with a migration 
policy linked to co-development, is a condition sine qua non for the TCLM programme. The important 
role which the EU can play for the implementation of international adaptive migration will be 
discussed more in detail in PART III of this study. 
However, some limitations have to be taken into account when promoting the TCLM programme as a 
model for international adaptive migration. Firstly, circular migration is only relevant for regions of 
origin that have not become permanently uninhabitable. A programme such as the TCLM programme 
furthermore represents a context-based migration framework that should be adapted to the specific 
local context, both in the country of origin and of destination. Finally, the amount of direct 
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beneficiaries, i.e. participating migrant workers, seems to be limited. Therefore the focus must be on 
the development impact of the migration experience for the communities of origin.  
 
2.2. Other illustrations of international adaptive migration 
 
Although the concept of international adaptive migration is relatively new in academic research, 
important lessons can already be drawn from certain existing migration schemes addressing 
populations affected by environmental changes. As discussed above (see Chapter I, Section 1.1.4.1.), 
the populations of the “sinking island nation” Tuvalu and other threatened Pacific islands can get 
access to New Zealand through the Pacific Access Category (PAC) programme372. Even though this 
migration scheme does not specifically target environmentally-affected people, Tuvaluans wanting to 
leave their country for environmental reasons can apply for a visa and work permit through New 
Zealand’s PAC programme, provided they fulfil the conditions for application373. This way, the 
programme offers certain members of the community an opportunity to migrate proactively, and 
support their households and communities to remain in Tuvalu as long as possible. However, in order 
for a labour migration programme such as the PAC programme to be considered as effective 
adaptive migration, it should be actively linked to adaptation needs in the country of origin.  
In Niger, severe environmental disruptions, caused by droughts, soil degradation, sand intrusion and 
the shrinking of Lake Chad have an impact on migration at the national and international level (see 
above in Chapter I, Section 1.1.4.3.). Working age males who used to move seasonally within the 
country, now leave to further destinations in and outside the country, and migrate for longer 
periods, or even permanently. The women, children and elderly who stay behind, lack sufficient 
physical support to restore the environment. As mentioned above (see Chapter I, Section 1.3.2.2.), in 
2006 the government therefore started a programme, offering financial support to encourage young 
men to return to their region of origin, and to take part in the ecological restoration of the 
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environment374. This project shows that return migration can not only benefit the socio-economic 
development of the region of origin, but also contribute to resilience-building of the home 
community, and even to the ecological restoration of the region of origin. 
Aside from temporary or permanent labour migration and return migration, also relocation can serve 
as an effective adaptation strategy, provided it is well-planned and organised, and with respect for 
migrants’ fundamental rights. In particular in the face of predictable environmental changes, such as 
sea level rise, or certain predictable natural hazards, such as volcanic eruptions, governments may 
choose to relocate large populations from the affected areas375. In Montserrat for example, the UK 
Government supported the relocation of about 12.000 inhabitants due to increased volcanic activity 
between 1995 and 1997376. While a population which can no longer survive in their region of origin 
usually abandons the region gradually, in some cases, an organised exodus of the region occurs. As 
relocation mostly happens within national borders, it seems not to be relevant in the context of a 
study on international adaptive migration. Nonetheless, when internal relocation is not or no longer 
an option, international relocation might be considered a necessity. Large-scale relocation is for 
example considered as one of the options for several threatened island nations, which are even said 
to consider the acquisition of new land in countries such as Fiji and Sri Lanka377. Likewise, in the case 
of Montserrat, a part of the relocated inhabitants were relocated to other Caribbean islands or even 
to the UK378. However, in the past, various cases of planned resettlement have illustrated that a 
whole range of social, political and economic problems is associated to government-led relocation of 
whole communities. In Montserrat for example, the local economy has never recovered from the 
temporary relocation of the island’s population. Obviously, where the necessary standards are not 
met and migrants’ fundamental rights are not respected, relocation cannot be considered as a 
positive adaptation strategy.  
Although it is generally accepted that international migration can serve as an adaptation strategy, the 
migration policy and legal framework in many countries is not equipped to bring migrants’ 
knowledge, skills and/or financial means into action for the socio-economic development and 
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adaptation of their region of origin. In order to support international adaptive migration, there is a 
need for more policy-oriented research, specifically targeted at how to maximise the benefits and 
reduce the costs of international adaptive migration379. Pilot projects of international migration 
schemes for communities affected by environmental changes can certainly help this research 
forward. In this context, organisations such as the IOM could play an important role. The IOM already 
has a long established involvement in the field of migration and environmental change. The 
Organisation pioneered with a number of important publications on the topic380, and its work 
includes both empirical and legal research, policy dialogue, capacity building, advocacy and 
operational activities. As for the latter, the IOM supports in particular migration as an adaptation 
strategy through its Development Fund, including some innovative pilot projects. In Mali, the IOM 
supports for example national and local institutions in managing environment-induced migration 
within the framework of their strategy for reducing vulnerability to climate change. In Egypt, a pilot 
project to assess and develop strategies to respond to the impacts of sea level rise on human 
mobility receives IOM funding, while in Senegal, the IOM supports the promotion of youth labour in 
the environmental sector, as a way to combat irregular migration381. 
 
3. LEGAL AND POLITICAL CHALLENGES FOR INTERNATIONAL ADAPTIVE MIGRATION 
 
The adverse effects of climate change do not only constitute the forecast for tomorrow, they are 
already happening in many regions of the world. In order to respond to current impacts, while at the 
same time preparing for future effects, the international community should invest in the adaptive 
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capacity of the most vulnerable countries, so as to increase their resilience to climate change 
impacts. This Chapter aimed to understand how international migration can contribute to the 
adaptive capacity of communities affected by environmental changes. The above described TCLM 
programme between Colombia and Spain is an innovative and inspirational migration model, as it 
turns environment-induced migrants into agents for development and adaptation, by providing 
temporary relief and livelihood alternatives, generating co-development and building resilience. It 
illustrates that circular labour migration can be beneficial for the migrants themselves, their 
countries of origin and of destination. The TCLM programme is relatively successful. Without this 
programme, most of the beneficiaries would not have had the possibility to work temporarily in 
Spain. It has offered them a facility to increase their income and gain knowledge and skills. Some of 
the criticisms on temporary and circular labour migration are adequately addressed. As the 
Programme is, in itself, not a solution for all affected persons, the challenge is to maximise its co-
development outcome, and to turn it into a tool creating opportunities for development and 
adaptation.  
International migration is increasingly recognised as a strategy to adapt to a changing environment. 
Policymakers should now be informed on how to accommodate international migration for disaster-
affected or vulnerable communities. Through a case study of the TCLM programme between 
Colombia and Spain, this Chapter described some of the policy responses that can be taken to 
maximise the benefits of such movements for development and adaptation, and to minimise its 
costs. However, more policy-oriented research and pilot projects are needed to convince 
policymakers to regard migration “as part of the solution rather than the problem”382. In order to 
bring about the necessary radical change in the migration policy of developed countries, we need to 
better understand the advantages of linking migration with development and adaptation. However, 
some policy recommendations can already be identified. 
As already mentioned above in the study of the TCLM programme, international adaptive migration 
requires a solid legal framework, allowing environmentally-affected people to migrate legally, and 
actively supporting and facilitating the contribution of their migration to adaptation.  Options for 
legal migration should thus be supplemented with possibilities to earn an income in the country of 
destination, send remittances to households and communities left behind, receive reintegration 
assistance in case of a return to the country of origin, etcetera. Furthermore, the necessary financial 
means should be available in order to finance these measures.  
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The following conditions can be identified as necessary conditions for the installation of international 
adaptive migration, and should be considered by international policymakers willing to bring the 
theory of migration as an adaptation strategy into practice:  
− the provision of legal migration opportunities, i.e. the right to enter and stay in another 
country than the country of origin or habitual stay; 
− respect for migrant rights in the destination country, including the right to work; 
− a policy actively linking migration to development and adaptation; and 
− funding to support these measures facilitating international adaptive migration. 
As for the right to enter and stay in the country of destination, migration projects could be 
specifically oriented at environment-induced migrants, for example through ad hoc programmes for 
victims of natural disasters. Labour migration projects could target disaster-affected or vulnerable 
communities, for instance through the conclusion of bilateral or regional migration agreements with 
countries affected by environmental degradation. In this context, it is important for industrialised 
countries not only to allow high-skilled labour migration. 
In order to facilitate migration as an adaptation strategy, it is crucial to strengthen the linkage 
between different policy areas. In my opinion, one of the most important merits of the TCLM 
programme is that it brings together migration policy with environmental and development policies. 
Governments could integrate environment-induced migration into their development policy, by 
enhancing migrants’ contribution to the sustainable socio-economic development of their countries 
of origin. Migration could moreover be mainstreamed into national and international adaptation 
plans, as it can relieve pressure on destructed or degraded regions, and provide alternatives to the 
affected population. Finally, environmental motives could be included into a coherent migration 
policy. By creating programmes specifically addressing environmentally-affected communities, or by 
prioritising victims of environmental disruptions in our mainstream migration policy, it is possible to 
both manage migration when migration pressure rises, and offer relief to the affected persons. 
In order to effectively link migration to development and adaptation, the benefits of international 
migration for adaptation and development should be maximised, for example through reduced costs 
for sending remittances, specific investments in skill-building of vulnerable communities, and by 
channelling financial and social remittances to job-creating initiatives and adaptation measures in 
countries of origin. By supporting migrants in maximising the impact of remittances on the recovery 
of their place of origin, their resilience to environmental disruptions could be remarkably increased. 
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On the other hand, the costs of international migration should be minimised, for instance by taking 
measures to prevent brain drain.  
Finally, new and innovative funding mechanisms are needed to promote and support international 
migration as an adaptation strategy, and actively encourage the contribution of migrants to the 
adaptation and development of their home communities. As many of the funding mechanisms for 
adaptation to the adverse effects of climate change are now under discussion in the international 
climate negotiations, it is relevant to discuss the application of those mechanisms in the context of 
environment-induced migration (see further below in Chapter IV, Section 2.4.2.). 
Among legal scholars, there has been some discussion concerning which legal framework is best 
suited to support migration as an adaptation strategy. PART II and III of this study will further assess 
how to adopt (preferable legally-binding) provisions on migration as an adaptation strategy, and 
which is the appropriate legal framework to adopt such measures. International adaptive migration 
represents a comprehensive and durable approach towards environment-induced human mobility. If 
the EU would adopt some of these recommendations in its migration law and policy, it might set a 
precedent for linking migration, development and adaptation in the rest of the world. Some policy 
proposals will therefore be further developed in PART III of this study. 
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Chapter III. When adaptation fails: legal protection in 
case of environment-induced displacement 
 
The previous Chapter described how international migration might act as a positive adaptation 
strategy for households and communities affected by various types of environmental change. 
However, if adaptation to environmental degradation fails, whether it concerns in situ adaptation or 
through adaptive migration, people often have no other option left than to leave their environment 
in an unplanned and unorganised way. In order to survive, they are then forced to leave their 
environment, and become displaced persons. 
An environmentally-displaced person has been defined in Chapter I as  
any person who is forced to leave his (former) habitual residence, mainly because of a 
marked environmental disruption (natural and/or triggered by people) that jeopardises his 
existence and/or seriously affects the quality of his life, and is unable to avail himself of the 
protection of his home state due to the state’s unwillingness or inability to protect him.  
As for international environment-induced displacement, the question then rises under which 
circumstances environmentally-displaced persons are protected under international law, whether or 
not a country of flight can force them to return to their region of origin, and in which case they can 
get legal access to another country than their country of origin or former habitual residence. This 
Chapter aims to answer these questions by analysing human rights-based non-refoulement 
obligations, based on case law of the European Court of Human Rights and the European Court of 
Justice. Furthermore, it provides the reader with an overview of some codified complementary 
protection regimes which might become applicable in the context of environment-induced 
displacement. As asylum and migration law remain a matter of national sovereignty – in the EU partly 
handed over to the regional level -, the European context provides a good starting point for this 
examination. Through a study of both the general principle of non-refoulement and codified forms of 
complementary protection, it will be analysed whether or not environmentally-displaced persons are 
under the current state of law sufficiently protected when they are forced to leave their country of 
origin for environmental reasons. 
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1. HUMAN RIGHTS-BASED PROTECTION AGAINST A FORCED RETURN 
 
The lack of explicit protection mechanisms for international environmentally-displaced persons has 
already been widely discussed by many authors383. At this moment, there is no international legal 
framework specifically addressing environmentally-displaced persons. However, a number of 
international, regional and national instruments might offer some form of protection to 
environmentally-displaced persons crossing international borders. In Chapter I of this study, the 
international refugee regime has been held to the light in the context of migration and 
environmental change.  It has become clear that the 1951 Refugee Convention and its 1967 Protocol 
do currently not apply to environmentally-displaced persons, except for a very limited group such as 
the Marsh Arabs (see Chapter I, Section 1.2.1.), and neither is it advisable to adapt the Convention in 
that sense. Therefore, several authors have proposed a more human rights-based approach, 
discussing whether environmentally-displaced persons could be protected against a forced return or 
‘refoulement’ through general human rights law. After all, the non-refoulement principle is not only 
one of the greatest benefits of the 1951 Refugee Convention384, it is also a cornerstone of human 
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rights law, where it acts as a general ban on returning persons to places where they risk certain 
human rights violations. The principle has found expression in, inter alia, the International Covenant 
on Civil and Political Rights (ICCPR)385 and the European Convention for the Protection of Human 
Rights and Fundamental Freedoms (ECHR)386. 
Through a study of both the general principle of non-refoulement (1.1.) and its application in the 
specific context of deteriorating socio-economic living conditions (1.2.), this Section will analyse if 
and how human rights law can serve to protect environmentally-displaced persons against a forced 
return to their destructed region of origin. 
 
1.1. In general: applying existing non-refoulement obligations to 
environmentally-displaced persons 
 
Except for the 1951 Refugee Convention and the Convention against Torture387, international human 
rights instruments do not explicitly contain non-refoulement obligations, but instead contain implied 
obligations not to return a person to countries where certain primary human rights are violated388. 
The European Court of Human Rights has for example ruled that the prohibition on torture and 
inhuman or degrading treatment or punishment of Article 3 ECHR implies a duty not to return a 
person to a place where he risks being subjected to the prohibited treatment. According to the Court 
in the Soering-case, 
“the decision by a Contracting State to extradite a fugitive may give rise to an issue under Article 3 (art. 
3), and hence engage the responsibility of that State under the Convention, where substantial grounds 
have been shown for believing that the person concerned, if extradited, faces a real risk of being 
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subjected to torture or to inhuman or degrading treatment or punishment in the requesting 
country.”
389
  
This view was confirmed in the case of Cruz Varas v. Sweden, where the Court ruled that the 
reasoning of the Soering-case also applies to the expulsion of rejected asylum seekers390. This was 
again reaffirmed in later judgements, where the Court found that 
“expulsion by a Contracting State of an asylum seeker may give rise to an issue under Article 3 (art. 3), 
and hence engage the responsibility of that State under the Convention, where substantial grounds 
have been shown for believing that the person concerned faced a real risk of being subjected to 
torture or to inhuman or degrading treatment or punishment in the country to which he was 
returned”
391
. 
In a more recent judgement of 2007 the Court summarised its position as follows: 
“The right to political asylum is not contained in either the Convention or its Protocols. However, in 
exercising their right to expel such aliens, Contracting States must have regard to Article 3 of the 
Convention which enshrines one of the fundamental values of democratic societies and prohibits in 
absolute terms torture or inhuman or degrading treatment or punishment, irrespective of the victim’s 
conduct, however undesirable or dangerous. The expulsion of an alien may give rise to an issue under 
the provision, and hence engage the responsibility of the expelling State under the Convention, where 
substantial grounds have been shown for believing that the person in question, if expelled, would face 
a real risk of being subjected to treatment contrary to Article 3 in the receiving country. In such 
circumstances, Article 3 implies an obligation not to expel the individual to that country”
392
. 
Clearly, the non-refoulement principle is a fundamental component of the prohibition of torture, 
cruel, inhuman or degrading treatment or punishment. In this context, the principle is generally 
considered to be part of customary international law393. 
The existence of such implicit non-refoulement obligations has been generally accepted in relation to 
the right not to be subjected to torture or to cruel, inhuman or degrading treatment or punishment, 
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and the right to life394. For other human rights, there is disagreement about the existence of a non-
refoulement component. Treaty bodies such as the UN Human Rights Committee have declared that 
the scope of the non-refoulement principle is not limited to the right to life and the right not to be 
subjected to torture, or to cruel, inhuman or degrading treatment or punishment395. Likewise, the 
European Court of Human Rights has in various cases left the possibility open for non-refoulement 
protection to be in the future extended to other human rights than Article 3 ECHR396. An interesting 
example of such an extension is to be found in the case of Othman v. UK, in which the Court ruled 
that the applicant’s deportation to Jordan would constitute a violation of Article 6 ECHR as his retrial 
there would amount to a “flagrant denial of justice”, due to, among others, the admission of 
evidence obtained by torture397. In theory, non-refoulement protection would thus be possible for all 
human rights violations, but in practice, non-refoulement protection is generally only established for 
absolute rights, such as the right not to be subjected to cruel, inhuman or degrading treatment398. As 
explained by the European Court of Human Rights in the case of Z. and T. v. United Kingdom, the 
fundamental importance of the rights involved, their absolute or non-derogable nature as well as the 
fact that the obligations are “internationally accepted”, determines to what extent the non-
refoulement doctrine could be extended to other human rights399. 
It has been widely discussed whether or not people displaced due to severe environmental 
conditions in their country of origin can rely on non-refoulement protection in their country of 
destination. There is no doubt that, in certain cases of severe environmental disasters, people cannot 
(yet) rebuild their lives in their region of origin. The most infamous example are the “sinking” island 
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states in the Pacific Ocean. However, also in case of sudden-onset natural disasters, a temporary ban 
on forced removals to the destructed region of origin would in many cases be advisable. However, 
whether or not states have a legal non-refoulement obligation in such cases, depends on the 
interpretation of the human rights-based non-refoulement principle, subjected for a large part to the 
assessment made by international and regional human rights courts. 
Up till now, the European Court of Human Rights has not explicitly dealt with environment-induced 
displacement. Nonetheless, lessons can be learned from the Court’s progressive interpretation of the 
notion of ‘inhuman and degrading treatment’ of Article 3 ECHR400. Various authors have argued that 
sending environmentally-displaced persons back to a region where they can no longer survive, 
amounts to an inhuman or degrading treatment. It is up to the Court to decide whether such a 
progressive development of the non-refoulement component of Article 3 ECHR is acceptable. For the 
case of environmentally-displaced persons, it is for example interesting to explore whether 
deteriorating socio-economic living conditions could trigger a right to non-refoulement protection, as 
they often suffer from famine, a lack of medical treatment or education, or other forms of socio-
economic deprivation (see further below in Section 1.2.). 
As for the right to life, there is, at this moment, no non-refoulement obligation attached to Article 2 
ECHR. However, as state practice and jurisprudence could develop in this direction in the future, the 
question rises whether Article 2 ECHR could protect environmentally-displaced persons against a 
forced return to their destructed region of origin. After all, unlike Article 3 ECHR, Article 2 ECHR has 
been applied in relation to environmental disruptions, be it not in removal cases. According to the 
European Court of Human Rights, the right to life includes the obligation for states “to take 
appropriate steps to safeguard the lives of those within its jurisdiction”, including protection from 
environmental harm, for example caused by an industrial accident at a waste-collection site401. In 
2008, the judgement of the Court in the Budayeva-case decided on a violation of the right to life on 
account of the state’s failure to act adequately in preventing a mudslide402. The right to life thus 
deserves further attention in the future as a possible way to grant non-refoulement protection to 
environmentally-displaced persons. 
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Finally, it should be noted that the jurisprudence of the European Court of Human Rights increasingly 
puts the concept of an ‘internal flight alternative’ forward. It thus limits non-refoulement protection 
to those displaced persons which cannot find a safe refuge elsewhere in their country of origin. In 
examining the existence of an internal flight alternative, the Court employs criteria which now largely 
correspond to Article 8 of the 2011 Qualification Directive (see further below in Section 2.2.1.3.), such 
as the question whether there is a real risk of harm in the alternative region, whether the applicant 
can travel to and gain admittance to that region, and whether the general circumstances prevailing in 
that part of the country allow a living in relative safety403. In applying the principle of non-
refoulement to the context of environment-induced displacement, it should thus be kept in mind that 
non-refoulement protection would only be available to those displaced persons who cannot relocate 
to another region in their country of origin which is not severely affected by environmental 
degradation or a sudden-onset natural disaster. 
 
1.2. Relevance of socio-economic living conditions in the country of origin 
 
In considering whether the non-refoulement doctrine also applies to a deprivation of socio-economic 
rights, our attention is obviously first turned to international instruments protecting socio-economic 
rights, such as the International Covenant on Economic, Social and Cultural Rights (ICESCR)404. 
However, as it is currently not generally accepted to attach non-refoulement obligations directly to 
socio-economic rights, the ICESCR is not (yet) relevant for the present purpose405. Since violations of 
socio-economic human rights in the country of origin do not lead to a direct non-refoulement 
protection, it has often been attempted to re-characterise them as violations of civil and political 
human rights406.  
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The idea that civil and political rights can be interpreted as incorporating obligations of a socio-
economic nature is increasingly gaining attention, and has been recognised by various treaty bodies 
and regional human rights courts, such as the European Court of Human Rights. Both the right to life 
and the right not to be subjected to torture or to cruel, inhuman or degrading treatment have been 
recognised as rights extending to socio-economic deprivation under certain circumstances. 
Homelessness might for example engage the right to privacy or the right to life407, while poor 
detention conditions have been characterised as inhuman or degrading treatment408 (see further 
below). The question then rises whether this interpretation also applies to the removal context. After 
all, even though treaty bodies as well as human rights courts have attempted to define the scope of 
implied non-refoulement obligations, there still remains a lot of uncertainty as to its exact limitations.  
 
1.2.1. Socio-economic living conditions and the notion of inhuman and degrading 
treatment 
 
In assessing whether sending a person back to a degraded or destructed environment is prohibited, 
the scope of the notion of ‘inhuman or degrading treatment’ has been widely discussed. According to 
the European Court of Human Rights, Article 3 ECHR can be applied in new contexts which might 
arise in the future, irrespective of the responsibility of the public authorities409. According to Antonio 
Cassese, Article 3 ECHR, which is grounded in the concept of human dignity, must be interpreted 
broadly, not limited to physical or psychological mistreatment in the civil rights area, and is therefore 
suitable to protect economic and social rights, be it only in extreme cases410. However, it is up to the 
Court to decide how progressively it wants to develop Article 3 ECHR. 
The Court has first started to develop a broader interpretation of ‘inhuman and degrading treatment’ 
outside of the refoulement context. Already in 1990, the European Commission of Human Rights 
(which later became obsolete with the restructuring of the European Court of Human Rights) was 
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asked to rule on whether the notion of ‘inhuman or degrading treatment’ could be applied to socio-
economic conditions411. Francine Van Volsem, a Belgian single mother with 2 children, was unable to 
hold a stable job due to severe health issues. She relied for her living on the alimony paid by her ex-
husband, as well as on social security provided by a Belgian social welfare centre. As the heating in 
her small apartment ran on electricity, she was unable to pay the disproportionally high electricity 
bill. In December 1983, the electricity company therefore cutted off her electricity. In her application 
to the European Commission of Human Rights, Mrs. Van Volsem argued i.a. that the cutting of her 
electricity in a cold winter period amounted to inhuman and degrading treatment as prohibited by 
Article 3 ECHR. Although the case was held inadmissible, the Commission, ruling by a Committee of 
three, did not rule out the possibility to apply Article 3 to situations where social and economic 
conditions are so humiliating so as to amount to inhuman treatment412. 
The question then rises whether this reasoning could also apply to a situation of environmental 
degradation or disruption. However, the decision in the case of Francine Van Volsem concerns socio-
economic treatment by a state actor, instead of socio-economic conditions prevailing in a certain 
country. It seems therefore difficult to extend the Committee’s reasoning to environmental 
conditions. Furthermore, the Committee did not clarify under which circumstances a person’s daily 
living conditions, more in particular the lack of public social services, turn into inhuman or degrading 
treatment413. It also remains unclear whether the Committee took the specific circumstances of the 
case, such as Mrs. Van Volsem’s health conditions and the fact that electricity was cut off in the 
coldest period of the winter, into account. It is therefore regrettable that the Committee of three did 
not refer this case to the plenary Commission, to provide greater clarity on these issues. 
Later, the question whether a violation of social and economic rights could amount to inhuman or 
degrading treatment also came up in non-refoulement cases. However, most cases concerned a lack 
of medical treatment in the country of origin. In the case of D. v. United Kingdom of 1997, the Court 
found that returning a HIV-infected person would amount to ‘inhuman treatment’, due to a lack of 
sufficient medical treatment, social network, a home or any prospect of income in the country of 
origin414. The Court came to this conclusion as the forced return would hasten the death of the 
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individual concerned, and “subject him to acute mental and physical suffering”415. In light of these 
exceptional circumstances, and “bearing in mind the critical stage now reached in the applicant’s 
fatal illness”416, the Court found that the return would amount to a violation of Article 3 ECHR by the 
United Kingdom. This ruling is remarkable, as the source of the ill-treatment in this particular case 
lied not only with the public authorities of the country of origin417. Besides a lack of medical 
treatment, the Court also referred to the general situation of poverty in the country of origin, thus 
confirming that the notion of ‘inhuman or degrading treatment’, in the removal context, extends to 
deprivations of socio-economic rights other than a lack of medical treatment418. 
Severe environmental disruptions, caused by natural disasters or climate change, could lead to 
similar circumstances, when vital infrastructure is destroyed and the provision of basic services such 
as clean water, food and electricity is hindered419. Nonetheless, it remains to be seen whether the 
European Court of Human Rights would apply the non-refoulement principle contained in Article 3 
ECHR in such situations. After all, the Court emphasised in subsequent cases that its ruling in D. v. 
United Kingdom is only valid in “extreme circumstances”420. In N. v. United Kingdom for example, the 
Court distinguished the circumstances of the case from the “very exceptional case” of D. v. United 
Kingdom, “where the humanitarian grounds against the removal [were] compelling”421, and found 
the case inadmissible, as the applicant was “not at present time critically ill”422. By emphasising the 
exceptional character of the D. v. United Kingdom ruling, the Court has thus “limited any potential for 
an expansive approach to medical care cases in the future”423. It is clear that the ill-treatment needs 
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to attain “a minimum level of severity”, depending i.a. on the duration of the treatment and the sex, 
age and health of the person concerned, so as to fall within the scope of Article 3 ECHR424.  
However, while the European Court of Human Rights did not apply its D. v. United Kingdom-founding 
in removal cases relating to violations of socio-economic rights other than medical cases, Article 3 
ECHR has been applied to other socio-economic contexts in “domestic cases”425. Based on a 
considerable body of international, regional and national jurisprudence, Michelle Foster argues that 
the Court’s analysis in these cases can also be applied to refoulement cases outside the medical 
context, and is not restricted to cases where the socio-economic deprivation is caused by intentional 
action of state actors426. 
Support for this viewpoint can also be found in the recent landmark ruling of the European Court of 
Human Rights in the case M.S.S. v. Belgium and Greece of January 2011427. The case concerned an 
Afghan asylum seeker who, having transited through Greece, sought asylum in Belgium. After he was 
transferred back to Greece in application of the European Dublin Regulation, he was placed in a 
detention centre in a reduced space, with little access to food and sanitary facilities, in poor hygienic 
conditions, without ventilation and a proper place to sleep428. After he was released from the centre, 
M.S.S., having no means of subsistence, lived in a park in Athens in complete destitution429. These 
degrading detention and living conditions led the Court to condemn Greece for a violation of Article 3 
ECHR, attaching substantial weight to the specific situation of M.S.S. as an asylum seeker430. 
According to the Court, asylum seekers should be regarded as “particularly vulnerable”, due to the 
traumatic experiences they might have endured431. In light of this particular vulnerability, the socio-
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economic deprivation in casu attained the level of severity required to fall within the scope of Article 
3 ECHR. 
Applying the non-refoulement principle to this decision, Belgium was also condemned, not only for 
the possible ‘indirect’ refoulement of the applicant to Afghanistan through Greece, but also for the 
‘direct’ refoulement to Greece432. Based on the available information, Belgium should have decided 
that the applicant faced a real and individual risk in Greece to be treated in violation of Article 3 
ECHR433. This decision is important, as it confirms that inhuman and degrading living conditions must 
be considered when applying Article 3 ECHR in expulsion cases, taking the particular vulnerable 
situation of the applicant into account. 
It remains to be seen whether the European Court of Human Rights will take this line of reasoning 
further, and apply it when severe environmental disruptions lie at the basis of inhuman and 
degrading (socio-economic) living conditions. Much depends on Court’s interpretation of 
“exceptional circumstances” as in D. v. United Kingdom, and the “particular vulnerable situation” of 
the persons concerned as in M.S.S. v. Belgium and Greece. It is however questionable whether the 
Court will consider general situations of poverty or a lack of resources for a whole affected 
community. So while it is, in theory, possible to re-characterise environmental harm as inhuman or 
degrading treatment, this idea needs to be much further developed by international bodies and 
regional human rights courts, before it will ever be applied in practice by states434. 
 
1.2.2. Socio-economic living conditions and the right to life 
 
As mentioned above, the European Court of Human Rights has, up till now, only attached a non-
refoulement obligation to the right not to be subjected to torture or to cruel, inhuman or degrading 
treatment or punishment (Article 3 ECHR), and not (yet) to the right to life (Article 2 ECHR). However, 
the Court clearly left this possibility open for the future. Furthermore, it has been recognised in other 
fora that the right to life, as for example contained in Article 6 of the ICCPR, contains the right of 
every person not to be sent back to regions where he or she faces a real risk of being subjected to a 
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violation of the right to life435. In examining whether or not a violation of socio-economic rights could 
lead to non-refoulement protection, the right to life thus offers another pathway. After all, the right 
to life is closely connected to other, socio-economic, human rights, such as the right to an adequate 
standard of living (including the right to food, housing,…), and the right not to be deprived of a 
means of subsistence. The European Court of Human Rights has for example declared that “an issue 
may arise under Art 2 […] where it is shown that the authorities of a Contracting State put an 
individual’s life at risk through the denial of health care which they have undertaken to make 
available to the population generally”436. It will have to be seen whether the application of Article 2 
ECHR in situations of deteriorating socio-economic living conditions will be further developed in the 
future, and be applied in removal cases. 
 
2. A RIGHT TO STAY FOR ENVIRONMENTAL REASONS? 
 
In light of the search for legal solutions to fill the normative gap for environmentally-displaced 
persons, the human rights-based concept of non-refoulement protection provides an interesting 
starting point. However, it is important to keep in mind that a non-refoulement prohibition does not 
oblige states to grant a legal residence status to protected persons (see further below in Section 
2.4.1.)437. Therefore, it is interesting to examine whether environmentally-displaced persons could 
also be eligible to be granted a legal residence status on the basis of legislative refugee-like 
protection regimes for displaced persons. Moreover, by explicitly granting protection to 
environmentally-displaced persons, states can go further than the currently accepted interpretation 
of the human rights-based principle of non-refoulement. 
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2.1. United States: Temporary Protection Status 
 
Even though the migration legislation of non-European countries is outside the scope of this study, 
an interesting example of legislative protection for victims of natural disasters can be found in the 
United States (USA). The US Immigration Act of 1990 provides for the granting of a Temporary 
Protection Status (TPS) in situations of an ongoing armed conflict, or in case “there has been an 
earthquake, flood, drought, epidemic, or other environmental disaster in the state resulting in a 
substantial, but temporary, disruption of living conditions in the area affected”438. This protection is 
not granted automatically, but on a discretionary basis. The Secretary of Homeland Security, in 
consultation with the Secretary of State, must ‘designate’ a country before its citizens are eligible. In 
case of an environmental disaster, he can only do so when the foreign state has officially requested 
designation, and “is unable, temporarily, to handle adequately the return to the state of aliens who 
are nationals of the state”439. The status is thus granted on the basis of objective information on the 
country of origin, rather than on individual circumstances of the applicants440. During their stay, TPS 
beneficiaries are allowed to work, but cannot apply for family reunification441. The TPS can be issued 
for a period between six and 18 months, and can be extended if conditions do not change in the 
designated country442. However, as the TPS is a temporary protection regime, its beneficiaries are not 
eligible to become permanent residents in the USA without a special act of Congress443.  
While there have been many calls in the aftermath of natural disasters in the past to apply the TPS 
regime, the status has only been granted in a couple of cases. In 1998, following Hurricane Mitch, the 
TPS was issued to people from Honduras and Nicaragua, while people from El Salvador and 
Guatemala were only granted a temporary suspension of their return444. About 90.000 Hondurans 
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and 60.000 Nicaraguans were issued a TPS residence permit445. In 2001, the status was granted to 
people from El Salvador, where two earthquakes had caused serious damage446. 
After the devastating earthquake that hit Haiti in 2010, the US government announced that it would 
apply the TPS regulation to Haitians staying on their territory unlawfully or with another visa. The 
beneficiaries were issued a residence as well as a work permit. This way, an estimated 125.000 
Haitians who were irregularly residing in the USA could now work legally, and perhaps even 
financially support their community of origin to rebuild the country. The TPS regime was originally 
issued to Haitians for a period of 18 months, but has already been prolonged two times with another 
18 months, until the end of July 2014. After all, the Haitians will need many years to rebuild their 
devastated country. The fact that this ‘temporary’ protection status is in practice often turned into a 
long-term migration regime is used by opponents of the TPS system as an argument against the 
application of this regime in the first place. 
It is important to underline that the TPS permit is only granted to persons who already reside in the 
USA at the time of the disaster, often irregularly. So in the case of the earthquake in Haiti, it was only 
issued to those Haitians who were already in the USA on the 12th of January 2010, the day the 
earthquake hit Port-au-Prince. The US Immigration Act does not offer protection to victims of natural 
disasters who flee their country in the aftermath of a natural disaster, as the legislator did not want 
for this regime to attract newly displaced persons.  
Even though the American TPS system offers a valuable example of legislative asylum-like protection 
in case of environmental disasters, the regime can be criticised for a couple of reasons.  Firstly, the 
TPS system has been criticised for its limitation to persons already residing in the USA at the time of 
the disaster447. However, the US government adheres to the principle of non-refoulement, which 
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applies to all persons equally, whether they are already residing in the country, or arriving after a 
disaster has occurred. What matters, is whether or not a forced return to the country of origin 
violates certain human rights. Therefore, it would be better to grant TPS to persons which cannot 
return to their country of origin in case an environmental disaster has substantially disrupted the 
living conditions, as well as to those persons fleeing the country because of that disaster. 
Furthermore, as mentioned above, the TPS is in practice often prolonged for many years, as it turns 
out to be difficult to return persons in the short-term to countries which have been severely 
damaged by a natural disaster. As a result, systematic extensions frequently turn this temporary 
regime into long-term settlements448. Nonetheless, the system does not allow its beneficiaries to 
become permanent residents, which leaves them in an unsecure legal situation for many years. 
Finally, TPS has only been granted in very exceptional circumstances. Even though nothing in 
principle would prevent the status from being granted to persons fleeing a slow-onset environmental 
disaster, it is highly unlikely that an affected country would be designated in such as case. Moreover, 
the most vulnerable persons will not be able to reach the territory of the USA449. The regime is thus 
only relevant to a very limited amount of persons which cannot return to their country of origin due 
to a sudden-onset environmental disaster. Regardless of these remarks, the American TPS regime has 
certainly some interesting elements for a more comprehensive protection regime for victims of 
environmental disasters. It is therefore relevant to compare it to European complementary 
protection regimes, which will be discussed further below. 
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2.2. Codified complementary protection in the European Union 
 
The 1951 Refugee Convention and its 1967 Protocol have been ratified and transposed by all 
Member States of the EU. However, many individuals which nowadays seek protection in Europe 
have needs which the 1951 Refugee Convention does not address450. In the past, states have often 
given complementary protection to forcibly displaced persons who do not fit within the 1951 refugee 
definition, but nonetheless deserve international protection. While such protection was often seen 
as a matter of charity and was granted on discretionary grounds, the past few years more and more 
legal frameworks have institutionalised such complementary protection, both at the regional and the 
national level. The nature of the protection granted as well as the eligibility criteria for such 
complementary forms of protection vary from one jurisdiction to another451.  They allow states for 
instance to grant a legal status to displaced persons which cannot be expelled on human rights 
grounds. Although such regimes often offer a lower form of protection than the international refugee 
regime, they are of great importance, as they could form the basis for the broadening of 
international protection mechanisms452. Within the legal framework of the EU, two important 
regimes of complementary protection have been elaborated at the regional level in order to protect 
certain categories of displaced persons, namely the Council Directive 2001/55/EC of 20 July 2001 
(Temporary Protection Directive)453 and the Council Directive 2004/83 of 29 April 2004 (Qualification 
Directive)454. This Section examines whether these regimes are applicable to environmentally-
displaced persons, and if not, whether the European legislation could and should be adapted in that 
sense. 
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2.2.1. The Qualification Directive 
 
If the EU wants to develop a comprehensive Common European Asylum System, it is necessary that 
complementary protection regimes are applied and interpreted in the same way across the Union. 
With this aim, the Qualification Directive455 was adopted in 2004 after a lengthy negotiation 
process456. The Directive covers two separate but ‘complementary’ regimes of international 
protection, namely the refugee status and the status of subsidiary protection. By defining who is a 
refugee and who is otherwise in need of international protection, the Directive aimed at ensuring a 
minimum standard of protection in all Member States and preventing asylum shopping in the 
Union457. 
 
2.2.1.1. Applicability to environmentally-displaced persons 
 
The Qualification Directive defines a refugee in consistence with the 1951 Refugee Convention. 
Furthermore, it attributes a legal complementary protection status to certain displaced persons 
within its territory which do not fit within the 1951 Refugee Convention, but are nonetheless in need 
of international protection. The Directive confirms the commitment of the EU Member States to the 
principle of non-refoulement “in accordance with their international obligations”458. While such 
protection used to be considered as a matter of charity, the Directive now grants subsidiary 
protection to persons not qualifying for refugee status if 
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“substantial grounds have been shown for believing that the person concerned, if returned to his or 
her country of origin […] would face a real risk of suffering from serious harm as defined in Article 15 
[…] and is unable, or, owing to such risk, unwilling to avail himself or herself of the protection of that 
country”
459
. 
In recent years, many authors have discussed whether subsidiary protection could be granted to 
environmentally-displaced persons460. It seems from the purpose of the Qualification Directive, 
namely providing international protection to those who need it, that environment-induced 
displacement could trigger subsidiary protection. However, as the Directive exhaustively enumerates 
the types of “serious harm” which can trigger a protection status, the following analysis will turn out 
disappointing for the fate of environmentally-displaced persons461.  
Unlike the Temporary Protection Directive (see further below in Section 2.2.2.), the Qualification 
Directive has exhaustively enumerated the situations which give right to a protection status. 
According to Article 15 of the Directive, “serious harm consists of: 
 (a) death penalty or execution; or 
 (b) torture or inhuman or degrading treatment or punishment of an applicant in the country of  origin; 
 or 
 (c) serious and individual threat to a civilian’s life or person by reason of indiscriminate 
 violence in situations of international or internal armed conflict”. 
Environmental disruptions are not included in the list provided for in Article 15, which reflects a 
political compromise based on “the least contestable human rights-based protections which already 
form part of most Member States’ protection policies”462. At the time the Qualification Directive was 
discussed, the international community seemed to be already aware of the problem of environment-
induced displacement463. The Council even asked Member States whether the new instrument 
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should cover ‘environmental disasters’464. According to the European Parliament, environmentally-
displaced persons “equally need[ed] protection”465. Nonetheless, as Member States did not support 
the inclusion of environmental disasters in Article 15, environmentally-displaced persons were 
ignored in the Qualification Directive466. 
During the drafting process, the types of ‘serious harm’ triggering subsidiary protection were heavily 
discussed. Some of the proposals granted subsidiary protection to persons displaced due to human 
rights violations467. In such a “human rights paragraph”, serious harm would exist of a “violation of a 
human right, sufficiently severe to engage the Member State’s international obligations”468. This 
would allow a broad interpretation of the Qualification Directive, granting subsidiary protection on 
the basis of human rights violations, and taking into account developments in the case law of the 
European Court of Human Rights469. As victims of environmental disasters often face violations of 
their human rights, such a human rights provision could have been interpreted so as to include 
environment-induced displacement470. 
However, none of the proposed human rights-provisions were retained in the final Directive. Instead, 
it was decided to limit the scope of the Directive to existing practices of complementary protection in 
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the Member States, thus limiting the definition of “serious harm” to the three types enumerated in 
Article 15. Clearly, this exhaustive list left “little room for interpretation”471. Only those persons 
facing a real risk of serious harm as explicitly defined in Article 15 are eligible for subsidiary 
protection. It seems thus hard to defend a wider interpretation of this provision. Nevertheless, some 
authors still argue that the Qualification Directive, as it currently stands, has left some opening for an 
interpretation including certain categories of environmentally-displaced persons as beneficiaries of 
subsidiary protection.  
 
2.2.1.2. Extended interpretation of the Qualification Directive? 
 
Various authors have argued that Article 15(b), granting subsidiary protection in case of ‘inhuman or 
degrading treatment or punishment’, could open some room for a larger interpretation472. Based on 
the above described case law of the European Court of Human Rights, some have proposed to 
interpret the notion of “inhuman or degrading treatment” so as to include the forced return of 
environmentally-displaced persons to regions which can no longer sustain human life473. 
However, the European Court of Justice (ECJ) has also discussed whether severe socio-economic 
living conditions should be taken into account in the assessment of claims for a protection status 
under the Qualification Directive. In the case Salahadin Abdulla and Others v. Bundesrepublik 
Deutschland of March 2010474, the ECJ was asked in a preliminary ruling whether the cessation of 
refugee status under Article 11(e) also requires that the general living conditions in the country of 
origin ensure a minimum standard of living. While the Court left this question unanswered, the 
Advocate General Mazak held that the availability of a minimum standard of living in the country of 
origin is not “an independent relevant criterion when assessing cessation”, but that they “must 
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however be taken into consideration as part of the assessment of whether the change in 
circumstances there can be considered significant and non-temporary in nature in accordance with 
Article 11(2)”475. 
Although the Court remained silent on this issue, the Advocate General thus seems to suggest that 
socio-economic living conditions may be considered when ruling on the effectiveness of the available 
protection. Nonetheless, the ECJ seems, at this moment, not to support the idea that deteriorating 
socio-economic living conditions can be part of a wide interpretation of the notion of ‘inhuman or 
degrading treatment’, thereby granting access to subsidiary protection to persons fleeing a situation 
of socio-economic destitution. 
However, whether or not such a broad interpretation of this eligibility criterion will be accepted in 
the future, not only depends on the case law of the ECJ, but also on the jurisprudence of the 
European Court of Human Rights (ECtHR), as Article 15 (b) is based on Article 3 ECHR. It is generally 
accepted that human rights provisions could help to clarify the scope of Article 15 of the Qualification 
Directive. In a judgement of 17 February 2009, the ECJ has explicitly referred to Article 3 ECHR for the 
interpretation of ‘inhuman or degrading treatment’ in Article 15(b) of the Qualification Directive476. 
Based on the above described evolution within the case law of the ECtHR on Article 3 ECHR, it could 
thus be argued that the Qualification Directive might provide the necessary protection to 
environmentally-displaced persons in the distant future. In particular the ruling of the ECtHR in the 
case M.S.S. v. Belgium and Greece, which came later than the ECJ ruling in Salahadin Abdulla, might 
act as a catalyst in European case law on asylum. If the ECJ wants to keep its jurisprudence in line 
with that of the ECtHR, it will have to adapt its line of reasoning in Salahadin Abdulla, and accept that 
inhuman and degrading living conditions may trigger a right to subsidiary protection. 
For the case of environmentally-displaced persons, it is however important to keep the limits of what 
can be achieved within the existing legal framework of the EU in mind. At this moment, neither 
Article 2 nor Article 3 ECHR have been applied by the ECtHR in removal cases concerning 
environment-induced migration, and it is clear that the ECJ will not take this step before the ECtHR 
does. A wide interpretation of the Qualification Directive so as to include environmentally-displaced 
persons was clearly not the intention of the drafters, and is currently not widely accepted.  
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2.2.1.3. Adaptation of the Qualification Directive 
 
Apart from interpreting the Qualification Directive more broadly, the ongoing amendment process of 
the Directive opens the possibility to amend Article 15 in order to explicitly include other categories 
of displaced persons in need of international protection. During the drafting process of the Directive, 
the European Parliament seemed to be in favour of the adaptation of instruments and policies in the 
context of environment-induced displacement477. However, at this moment, there does not seem to 
be any political support for an amendment of the Qualification Directive in that sense. While the 
principle of non-refoulement in relation to socio-economic living conditions could, in theory, act as a 
possible basis for the elaboration of a regional asylum regime for environmentally-displaced persons, 
in practice, such a development currently still seems an unattainable ideal. 
Besides, it is important to stress that the Qualification Directive would only be of interest to a very 
limited number of environmentally-displaced persons478. As mentioned above, most persons 
displaced by environmental disasters will not reach Europe’s borders, and can therefore not apply for 
subsidiary protection. Furthermore, Member States may exclude subsidiary protection if in a part of 
the country of origin there is no real risk of suffering serious harm and the applicant “can safely and 
legally travel to and gain admittance to that part of the country and can reasonably be expected to 
settle there”479. This criterion of the lack of an ‘internal flight alternative’ can easily be met in the 
case of sinking island states in the Pacific, but more difficult in the case of most sudden-onset natural 
disasters, or inundations due to sea level rise in large countries such as Bangladesh. Furthermore, 
requirements regarding the actors of the “serious harm” make the possibility to apply the 
Qualification Directive in the context of migration and environmental change doubtful. According to 
the Qualification Directive, “actors of persecution or serious harm include: 
 (a) the State;  
 (b) parties or organisations controlling the State or a substantial part of the territory of the State;   
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 (c) non-State actors, if it can be demonstrated that the actors mentioned in (a) and (b), including 
 international organisations, are unable or unwilling to provide protection against persecution or 
 serious harm as defined in Article 7”
480
. 
It seems from this exhaustive enumeration that the ‘serious harm’ must result from man-made 
situations, and not for example from ‘purely’ natural disasters, such as earthquakes or volcanic 
eruptions. Lastly, due to the longer-term character of the protection status, as well as the individual 
assessment of asylum claims, subsidiary protection would not be the most suited option for victims 
of sudden-onset environmental disasters, where a temporary regime of asylum-like protection based 
on group- instead of individual assessments would be more appropriate. 
 
2.2.2. The Temporary Protection Directive 
 
Another form of complementary protection in the EU is provided by the Temporary Protection 
Directive of 2001481. Due to the Balkan conflicts in the 1990s, the EU faced an increased occurrence 
of mass influxes of forcibly displaced persons. These displacement crises demonstrated that the 
asylum systems of individual Member States were not equipped to deal with mass flows of displaced 
persons. In the aftermath of the Balkan conflicts, European leaders acknowledged that special 
procedures to deal with mass influxes are necessary to avoid overburdening of the national asylum 
systems, and yet still provide basic protection for displaced persons. Furthermore, the Member 
States wanted to share the ‘burden’ of receiving displaced persons482.  
On the basis of solidarity between Member States, the Temporary Protection Directive was adopted 
in 2001, in order to provide temporary protection to displaced persons without overburdening the 
Member States483. The aim was to provide immediate emergency protection from refoulement, by 
granting certain categories of displaced persons arriving on the EU territory a legal status. This 
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Directive was the first legally binding asylum instrument adopted under Title IV of the EC Treaty484. 
The Member States had until 31 December 2002 to transpose the provisions of the Directive into 
their national laws.  
The Directive established a protection regime for displaced persons in situations of ‘mass influx’, 
namely when the influx of displaced persons is so big that the asylum systems cannot efficiently cope 
with all persons involved on an individual basis485. For the purpose of the Directive, ‘displaced 
persons’ are  
“third-country nations or stateless persons who have had to leave their country or region of origin, or 
have been evacuated, in particular in response to an appeal by international organisations, and are 
unable to return in safe and durable conditions because of the situation prevailing in that country, 
who may fall within the scope of Article 1A of the Geneva Convention or other international or 
national instruments giving international protection, in particular: 
(i) Persons who have fled areas of armed conflict or endemic violence; 
(ii) Persons at serious risk of, or who have been the victims of, systematic or generalised 
violations of their human rights”
486
. 
Environmentally-displaced persons are not explicitly mentioned in the Directive. During the 
negotiations, Finland had repeatedly advocated the explicit inclusion of persons displaced by natural 
disasters in Article 2(c). However, arguing that “such situations were not mentioned in any 
international instrument on refugees”, opponents of the Finnish proposal prevented the explicit 
inclusion of environmentally-displaced persons in the Temporary Protection Directive487. 
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Nevertheless, the Directive has left a large room for interpretation, offering protection to displaced 
persons “unable to return in safe and durable conditions”488. In particular the definitions of key terms 
such as ‘mass influx’ have been kept vague and wide. Article 2(d) defines a ‘mass influx’ as an “arrival 
in the Union of a large number of displaced persons, who come from a specific country or 
geographical area, whether their arrival in the Union was spontaneous or aided, for example through 
an evacuation programme”489. As the Directive does not provide an exhaustive list of situations 
leading to a ‘mass influx’, natural disasters could qualify as situations where people are unable to 
return in safe and durable conditions490. Since severe environmental destructions could constitute a 
threat for human rights protection, environmentally-displaced persons could furthermore also fall 
under the example given in Article 2(c)(ii), which grants protection in case of “systematic or 
generalised violations of (...) human rights”491. In its recently released Staff Working Document on 
‘Climate change, environmental degradation, and migration’, even the European Commission does 
not exclude the Temporary Protection Directive to be applicable in the context of environment-
induced displacement492. 
Even though the Temporary Protection Directive may apply to victims of severe environmental 
changes, there are some disadvantages to it. Firstly, the protection given under the Directive is 
limited in time. The normal duration is one year, with a maximum possible extension up to three 
years493. However, reconstruction after certain natural disasters can take longer than 3 years, and in 
case of gradual environmental degradation due to climate change, a displaced person can in most 
cases never return to his or her region of origin. The Temporary Protection Directive is thus most 
suited after severe sudden-onset disasters, such as floods, where the possibility of return in the 
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short- or medium-term remains open, but is of limited assistance to persons not in a position to 
return to their region of origin in the near future494. The maximum duration of three years even 
seems incompatible with the obligation for Member States to apply temporary protection “with due 
respect for human rights and fundamental freedoms and their obligations regarding non-
refoulement”, as provided for in Article 3(2) of the Directive495. And although Article 22 obliges the 
Member States to consider any compelling humanitarian reasons which may make an enforced 
return impossible or unreasonable, it does not oblige states to give residence permits in such a 
case496. Furthermore, the Directive only gives temporary protection in case of a ‘mass influx’497. As a 
result, it only provides temporary relief to a very limited proportion of environmentally-displaced 
persons. After all, victims of sudden-onset natural hazards often do not migrate far away from their 
region of origin498. And persons displaced by gradual environmental degradation are even less likely 
to arrive in a situation of mass influx than victims of sudden natural disasters499.  
Another concern is the fact that it is doubtful whether the Directive also grants protection to persons 
already residing in the EU, and who are unable to return in safe and durable conditions, because the 
situation prevailing in their country of origin has invoked a mass influx of displaced persons to the 
Union. More concretely, suppose the Directive was activated to provide temporary protection to the 
victims of the Pakistan floods in 2011, could it then also lead to a temporary residence status for 
those Pakistani which were already (irregularly) residing in a European country at the time of the 
floods? Similar to the reasoning above concerning the limited application of the Temporary 
Protection Status in the USA, there should be no difference in treatment between those arriving after 
the disaster has occurred, and those who already reside in the country, but cannot return due to the 
effects of the environmental disaster. 
Lastly, the most important obstacle for the application of the Temporary Protection Directive in the 
context of environment-induced displacement lies at the political level. Whether or not the 
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Temporary Protection Directive applies in a particular case is decided by the Council on a case-by-
case basis500. However, up till now, the Directive has never been invoked, not even for the mass 
influx situations described in Article 2(c). Even when the so-called 2011 “Arab Spring” of popular 
uprisings against dictatorial and undemocratic regimes in North Africa and the Middle East led to 
increased flows of displaced persons from North African countries such as Tunisia and Libya to 
Southern European countries, calls to apply the Temporary Protection Directive were left unheard. 
And even now, when the war in Syria confronts the world with one of the most severe refugee crises 
of the past decades, it has become clear that the Directive will not be activated to provide protection 
to Syrians fleeing the violence in their country. It thus seems an extremely difficult task to find the 
“political will and agreement” to invoke the Directive in an even more contested context such as 
environment-induced displacement501.  
In sum, the European Temporary Protection Directive, which remained dead letter law up till now, 
could be important to provide temporary relief to a limited amount of environmentally-displaced 
persons. Taking the above described limitations in mind, it could thus be recommended to activate 
the Directive in case severe sudden-onset environmental disasters lead to a mass influx of displaced 
persons to the EU. 
 
2.3. National complementary protection statuses and practices in the 
European Union 
 
2.3.1. National complementary protection regimes 
 
Even though the above discussed EU complementary protection regimes stay without effect so far in 
the context of environment-induced displacement, it is worthwhile to take a look at their 
implementation in the legislation and practice of individual Member States. On the basis of Article 3 
of the Qualification Directive, European Member States can introduce more favourable standards for 
determining who is eligible for subsidiary protection. This has led to a wide range of different 
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national legislation and practices concerning the granting of harmonised and non-harmonised 
protection statuses in the EU502. Some European Member States have even included provisions in 
their asylum legislation regarding persons which are unable to return to their country or origin due to 
an environmental disaster503. 
In Sweden for example, persons “unable to return to the country of origin because of an 
environmental disaster” also qualify for subsidiary protection504.  Sweden thereby expanded the 
protection offered by Article 15 of the Qualification Directive. While the Swedish travaux 
préparatoires refer to an expected increase of permanent climate change-induced displacement, for 
example in the case of “sinking islands”, the drafting history further reveals that the scope of this 
protection is limited to sudden-onset environmental disasters505. Furthermore, there is still a 
possibility to restrict the application of this protection regime if Sweden’s absorption capacity is 
overwhelmed506. 
The Swedish decision to extent the possibility to grant subsidiary protection to victims of 
environmental disasters was, unfortunately, criticised by the UNHCR, which did not consider 
environmental grounds to be included in the protection regime of the 1951 Refugee Convention. The 
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organisation feared that granting subsidiary protection to this category of persons in need of 
humanitarian assistance would undermine the international protection regime for refugees507. 
Another example is to be found in the Finnish asylum legislation, under which  
“An alien residing in Finland is issued with a residence permit on the basis of humanitarian 
 protection, if there are no grounds (...) for granting asylum or providing subsidiary protection, but 
 he or she cannot return to his or her country of origin or country of former habitual residence as a 
 result of an environmental catastrophe or a bad security situation (...)”
508
. [emphasis added] 
While in Sweden, an “environmental disaster” constitutes an additional ground for subsidiary 
protection, in Finland, protection for victims of environmental disasters is granted in the form of 
humanitarian protection. While there are currently no judicial criteria to apply this protection 
ground, a government bill has referred to an “environment [that] has become unusable for 
residential purposes or hazardous to person’s health509. According to the travaux préparatoires, both 
natural and human-induced disasters would be included, making Section 88a less restrictive than the 
above discussed Swedish provision510. 
Remarkably, Finland has also extended temporary protection in case of environmental disasters511. 
Section 109 of The Finnish Aliens Act grants temporary protection to persons 
“who cannot return safely to their home country or country of permanent residence, because there 
has been a massive displacement of people in the country or its neighbouring areas as a result of an 
armed conflict, some other violent situation or an environmental disaster”
512
. [emphasis added] 
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At this moment, Finland is the only European Member State which explicitly foresees temporary 
protection for environmentally-displaced persons513. According to Section 109 of the Finnish Aliens 
Act, which covers the European Temporary Protection Directive 2001/55/EC, it is the Finnish 
government which “decides in a plenary session on population groups that may be given temporary 
protection and on the period when residence permits may be issued on the basis of temporary 
protection”514. However, this rather complex and lengthy procedure has also proven to be a “dead 
letter” protection regime (see further below in Section 2.3.2.1.)515.  
Important to note though is the fact that all of these legal provisions have never been applied up till 
now in the context of environment-induced displacement516. So arguing that countries like Finland 
and Sweden offer asylum to environmentally-displaced persons goes a step too far. However, while 
most countries have no such explicit provisions for victims of environmental disasters in their asylum 
legislation, some do offer them protection in practice. 
 
2.3.2. State practices regarding environment-induced displacement 
 
2.3.2.1. Implicit and ad hoc humanitarian protection 
 
Aside from the legislative protection regimes discussed above, states sometimes grant protection to 
victims of natural disasters through implicit humanitarian protection or ad hoc humanitarian 
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schemes. Many European Member States have asylum or migration regimes in place, which give a 
permission to remain or a residence status on the basis of a discretionary decision of the competent 
minister517. In the context of environment-induced displacement, the question rises whether such 
provisions could be applied to provide protection to persons unable to return to a destructed region 
of origin.  
As discussed above, the Finnish Aliens Act has extended the European concept of temporary 
protection to persons who cannot return safely to their country of origin because there has been a 
massive displacement of people as a result of an environmental disaster518. However, this provision 
has never been applied in practice. Instead, in case of environmental disruptions, it has been 
circumvented by Section 51 of the Finnish Aliens Act, which is used when irregular residents cannot 
actually be returned to their country of origin. Under Section 51(1):   
“Aliens residing in Finland are issued with a temporary residence permit if they cannot be returned to 
their home country or country of permanent residence for temporary reasons of health or if they 
cannot actually be removed from the country”. 
This provision was for example applied in the period 2004-2006 for the Afghan, Somali and Iraqi 
nationals who did not fall under any grounds for asylum, subsidiary protection or any other residence 
permit519. As for environment-induced migration, Section 51 was used to provide protection to Sri 
Lankan victims of the 2004 tsunami in the Indian Ocean. In fact, the tsunami was not even considered 
as an “environmental disaster” in the meaning of Section 109 regarding temporary protection520. 
Apparently, using Section 51 as an implicit form of protection for victims of natural disasters receives 
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less political resistance than using the national temporary protection regime, which explicitly grants a 
residence permit in case of an environmental disaster. 
Another interesting example is to be found in Denmark, which has applied its provisions on 
humanitarian protection521 to the context of environmental degradation. Through a wide application 
of the Danish “survival criteria”, Denmark has issued residence permits to asylum seeking families 
with children from certain regions in Afghanistan, where serious droughts had severely affected 
them, and food insecurity had made their return impossible522.   
Aside from granting humanitarian protection on the basis of such implicit legal provisions based on 
discretionary humanitarian grounds, states have in the past also granted protection in case of 
humanitarian disasters on a purely ad hoc basis. Often, these measures were group-based, and 
provided the beneficiaries with a temporary residence status. In order to respond to a mass influx of 
displaced persons from the former Yugoslavia due to the conflicts in the 1990s, the Belgian 
government has for example granted protection in an ad hoc way through ministerial circulars, which 
laid down guidelines regarding the targeted group, the scope of the protection and the status and 
the rights attached523. Other countries granted such ad hoc immigration concessions after a natural 
disaster had occurred524. Often, a particular historical or cultural link with a population affected by a 
natural disaster leads to “humanitarian goodwill” towards the displaced people525. After the volcanic 
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eruptions in Montserrat in 1995, the United Kingdom has for example installed a voluntary 
evacuation programme, giving Montserratians a “Two Years Exceptional Leave to Remain in the 
UK”526. Similarly, some non-European states have granted special immigration concessions to the 
victims of the tsunami in the Indian Ocean in 2004527. However, when most European Member States 
took measures in this regard, they chose not to grant any legal status to the persons concerned, but 
merely to suspend their return. 
 
2.3.2.2. The practice of “non-returns” 
 
Up till now, the principle of non-refoulement has not been accepted by the European Courts in cases 
of environment-induced displacement. However, in practice, considerations based on the principle of 
non-refoulement have been applied in situations of natural disasters. For example, in the aftermath 
of the 2004 tsunami, the UNHCR called for the suspension of returns to the affected regions, which 
was widely respected528. Similarly, in 2010, some European countries have decided not to forcibly 
return aliens irregularly staying on their territory to Haiti after the earthquake or to Pakistan after the 
floods. While such state practices do offer some form of protection to persons coming from regions 
affected by natural disasters, they are clearly insufficient, as they do not entail any legal obligation on 
the part of the state to grant those persons a legal status (see further below in Section 3.1.). 
Furthermore, these practices are completely discretionary, making their application depended on the 
goodwill of the government in place. 
However, these practices show that there is some willingness among European states to apply the 
human rights-based non-refoulement principle in situations where an environmental disaster has 
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rendered a forced return to the affected region extremely difficult. There might thus be an opening 
to install a legislative protection regime for victims of natural disasters in the EU.  
 
3. DEVELOPING A PROTECTION REGIME FOR ENVIRONMENTALLY-DISPLACED 
PERSONS? 
 
3.1. Prohibition to expel or right to stay? 
 
The protection regimes discussed above vary enormously as to the attached rights. While the 
Qualification Directive obliges states to grant a legal status to persons eligible for protection, there is 
no comparable status attached to the recognition of protection under customary or conventional 
provisions of non-refoulement529. The principle of non-refoulement does not clarify whether persons 
which cannot be returned, are entitled to legal residency, leaving these individuals often in an illegal 
residence status530. 
States could consequently be tempted to favour human rights-based protection over subsidiary 
protection, in order to avoid obligations beyond the prohibition to return a person531. We must 
therefore be careful that such a differentiation of protection does not lead states to rule out 
subsidiary protection for categories of persons who could fall within Article 15 of the Qualification 
Directive. Persons eligible for subsidiary protection should be granted a legal status, and not mere 
protection against a forced return. 
Through a creative and arguable use of human rights, it could even be argued that individuals which 
cannot be ‘refouled’, should be granted legal residency in the host country. On the ground of Article 
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8 ECHR, the European Court of Human Rights ruled that the failure to regularise amounts to a 
violation of the physical and moral integrity of a person532. According to the Court, “[i]t is not enough 
for the host state to refrain from deporting the person concerned; it must also by means of positive 
measures if necessary, afford him or her the opportunity to exercise the rights in question without 
interference”533. Additionally, on the ground of Article 3 ECHR, it is arguable that the prospect of a 
permanent irregular status, while one cannot be returned, could be considered as degrading 
treatment. After all, illegal residency often brings along deprivation, lack of social benefits, and 
homelessness534. The prohibition of degrading treatment would then “prohibit a state from leaving 
anyone within its jurisdiction in conditions of complete destitution in the same way that expulsion to 
face destitution was found to violate Article 3 in D. v. the United Kingdom”535. 
 
3.2. Developing a sui generis regime or adapting existing legislation? 
 
The study above of European and national legislative and non-legislative protection regimes shows 
that there is still a protection gap for people displaced across international borders due to gradual or 
sudden changes in their natural environment. For victims of sudden-onset natural disasters, states 
clearly prefer to offer “protection” on the basis of ad hoc humanitarian schemes instead of legislative 
protection regimes, even though ad hoc protection is insufficient, inconsistent and unpredictable536. 
For those displaced due to gradual degradation processes, the protection gap is even bigger, as there 
is simply no political willingness at all to offer protection. 
As shown in Chapter I of this study, one of the shortcomings of the existing legal research on 
environment-induced migration, are the attempts to treat the issue as “a single phenomenon that 
can be discussed in a general way”537. However, the classification proposed above (see Chapter I, 
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Section 1.3.) demonstrates the existence of a wide variety of origins and types of environment-
induced population movements. Consequently, a “one-size-fits-all approach” cannot provide an 
adequate answer to the different challenges posed by this variety of population movements538.  It is 
clear that it is only by treating them differently, adapted to the specific circumstances of the 
movement as well as the needs of migrants and displaced persons, that a comprehensive and 
suitable approach to the issue is possible. 
As mentioned above, a wide range of authors has discussed how to fill the protection gap for people 
displaced across international borders due to environmental harm. Within this discussion, a lot of 
attention has been devoted to the question whether legal protection for environmentally-displaced 
persons could and should be couched into a sui generis regime, specifically developed for the 
protection of people displaced for environmental reasons. Yet the majority of authors generally 
agrees that a global – sui generis – framework for environmentally-displaced persons is not an 
appropriate legal solution. Not only is such a global framework politically difficult to achieve, it is also 
considered inappropriate and unsuitable539. Advocacy for a new, stand-alone treaty for 
environmentally-displaced persons ignores the fact that environmental disruptions are difficult, if not 
impossible, to isolate as the sole driver of migration or displacement. According to McAdam, this may 
create problems in defining the legal scope and application of such an instrument, and might even 
cause for those intended to be protected to fall outside of its scope540.  
Instead of creating a new – sui generis – instrument, it is argued that legal solutions for the 
protection of environmentally-displaced persons could and should be found in “existing international 
relationships, legal agreements and institutions”541. Furthermore, various authors recently argued for 
the creation of soft law instruments regarding environment-induced migration, after the example of 
the Guiding Principles on Internal Displacement542. Analysing the conceptual and pragmatic 
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challenges of constructing a legal instrument regarding climate-induced migration, Jane McAdam for 
example proposes the development of ‘Guiding Principles’ on the issue, which she presents as a 
“preliminary step towards a binding legal instrument, or simply a helpful tool to assist governments 
in responding to potential and/or actual displacement”543.  According to the Foresight researchers, 
such a bottom-up approach, creating a soft law framework, is better suited to build consensus 
among states regarding the protection of environmentally-displaced persons544. 
Nonetheless, the above described state practices in the aftermath of natural disasters show that 
there is some willingness among European states to apply the human rights-based non-refoulement 
principle in situations where an environmental disaster has rendered forced returns to the affected 
region extremely difficult. There might thus already be an opening to grant legislative protection to 
victims of natural disasters in the EU. In this sense, a decision of the Council to apply the Temporary 
Protection Directive in case a severe sudden-onset disaster would lead to a mass influx of displaced 
persons to the EU would offer some possibilities. 
An interesting comparison can be made here with the USA’s TPS regime (as discussed above in 
Section 2.1.). However, this status is only granted to foreigners who are already residing in the USA at 
the time a natural disaster takes place in their country of origin. As a result, it does not offer any 
protection to victims who want to leave their country of origin or former habitual residence in the 
aftermath of the disaster. However, it is important to stress that the USA government went further 
than European governments in protecting people who could not return to Haiti as a result of the 
Port-au-Prince earthquake in 2010. While European states only decided to temporarily suspend 
returns to Haiti, the USA granted a residence and work permit to those Haitians who were already 
residing in the country. The TPS regime could thus serve as an example for European states, in order 
to further expand their practices and turn them into a legislative protection regime. 
In contrast to the American TPS regime, the European Temporary Protection Directive grants 
residence permits to those who are “unable to return in safe and durable conditions” and arrive in 
Europe in a situation of mass influx545. When applying the Temporary Protection Directive in the case 
of a natural disaster, the Council Decision deciding on the application of the Directive in a particular 
case should not only designate the group of displaced persons arriving to the European territory after 
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the disaster has occurred as beneficiaries for protection, but also those which can – temporarily - not 
return due to the situation prevailing in their country of origin. 
 
3.3. Elements for a legislative protection regime for environmentally-
displaced persons 
 
Even though the elaboration of a legislative protection regime for environmentally-displaced persons 
lies outside the scope of this research, some elements are identified here that are relevant for the 
protection of environmentally-displaced persons, and should thus be incorporated in such a 
legislative protection regime. 
Under most international or regional protection regimes, such as the European Qualification 
Directive, as well as most national asylum systems, asylum applications must be evaluated on an 
individual basis. However, such assessments are not the most suited way to evaluate the need for 
protecting people which are not able to return to their region of origin for environmental reasons. 
Unlike acts of torture or persecution in the meaning of the 1951 Refugee Convention, environmental 
damage is usually widespread and affects entire groups of a population. Therefore, it is better to 
apply group-based protection regimes for environmentally-displaced persons, which results in the 
presumption that, in the absence of evidence to the contrary, individual members of that group are 
eligible for protection. An individual could then claim protection by establishing himself as a member 
of a designated group of persons affected by environmental harm, without having to demonstrate 
and individualise the specific reasons why an environmental disaster is personally affecting him. 
Some of the legislative protection regimes discussed above, such as the American TPS regime and the 
European Temporary Protection Directive, offer protection based on the designation of a particular 
country or group of people as demonstrating sufficient objective features that make them eligible for 
protection. Likewise, some ad hoc responses, such as the UK’s ad hoc protection for Montserratians 
after the volcanic eruption in 1995, and Belgium’s ad hoc schemes during the crises in the Former 
Yugoslavia and Rwanda, offer protection based on group designation. Important to stress though is 
the fact that group-based protection regimes do not necessarily exclude individual circumstances to 
be taken into account. Independent authorities could for example designate a particular vulnerable 
group, such as families with young children or unaccompanied minors, as persons eligible for 
protection. Similarly, certain categories of particular vulnerable persons could benefit from a reduced 
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burden of proof in exceptional circumstances. This way, a protection regime could take the non-
refoulement case law of the European Court of Human Rights regarding “exceptional circumstances” 
as in D. v. United Kingdom546, and the “particular vulnerable situation” of the persons concerned as in 
M.S.S. v. Belgium and Greece547 into account (see above in Section 1.2.1.). 
However, while the American TPS regime and the European Temporary Protection Directive both 
have significant advantages for the protection of environmentally-displaced persons, the protection 
they offer is in se limited. They only grant temporary protection, and even exclude the beneficiaries 
from becoming permanent residents. However, victims of environmental disasters will in some cases 
not be able to return to their country of origin in the short to medium term, and some of them will 
never again be able to survive in a devastated, or vanished, region of origin. Therefore, the 
protection granted should be short-term when possible, and longer-term when needed. 
Finally, it is crucial for the effectiveness of a protection regime for environmentally-displaced persons 
that its application in practice does not depend on a political decision. Both the American TPS regime 
and the European Temporary Protection Directive indeed suffer from a lack of effectiveness, due to 
the indecisiveness of the political organs responsible for their activation in a particular case. The 
latter has even remained dead letter up till now. In my opinion, independent, non-political 
specialised asylum authorities should be responsible to decide whether to grant protection to 
environmentally-displaced persons in a particular case. Furthermore, an international agency could 
be appointed to give advice on the need to apply legislative protection instruments in case of a 
particular environmental disaster. For instance, with Security Updates548 and Eligibility Guidelines549 
the UNHCR currently advises countries on the application of complementary forms of protection to 
asylum-seekers from countries at war, such as Afghanistan. Likewise, a specialised agency could be 
appointed to decide, or at least advice, on when to apply protection regimes, such as the European 
Temporary Protection Directive, in case of environmental disasters.  
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4. INTERIM CONCLUSION 
 
Severe environmental disruptions, whether gradually or sudden, may harm people on a fundamental 
level. They may force them to flee their homes in search of an inhabitable environment that can 
support their subsistence. Due to the effects of global warming, this issue is now more than ever 
urgent, as more and more people are expected to migrate or become displaced for environmental 
reasons. Future generations will therefore have to cope with increasing flows of environmentally-
displaced persons. And although most of the affected people will not be able to move far away, an 
increasing number is expected to cross international borders. 
Even though the debate on the legal protection gap for environmentally-displaced persons has been 
going on for decades, the international community has failed to create suitable legal solutions for the 
recognition and protection of this growing group of forced migrants. However, whether or not 
displaced persons receive asylum in the countries they flee to, should not be a matter of charity. This 
Chapter has aimed to discuss how the protection gap for environmentally-displaced persons could be 
closed in the EU.  
The analysis above revealed some important developments in the human rights-based protection 
against a forced return to the country of origin. In particular the evolving interpretation of the notion 
of inhuman and degrading treatment in the removal context, and the extension of this notion to 
situations of socio-economic deprivation, might become interesting in the context of migration and 
environmental change. Case law on non-refoulement protection in relation to socio-economic rights 
seems to develop slowly in the direction of protection against inhuman and degrading living 
conditions in the country of origin. However, applying human rights to protect environmentally-
displaced persons against return would go a colossal step further, and depends on the assessment 
made by human rights courts. Up till now, such a wide interpretation of the non-refoulement 
principle has not been accepted in this context. And it is not expected that this will change in the 
near future, in particular considering the fact that most persons displaced for environmental reasons 
will not be able to reach a human rights court. Furthermore, human rights-based protection depends 
on individual assessments of the particular situation of the persons concerned, while a group-based 
protection regime would be more suited for most categories of environmentally-displaced persons. 
As for the EU’s complementary protection regimes, it has to be concluded that these are currently 
not suitable to protect persons arriving or residing in Europe which cannot return to their home 
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country because of an environmental disaster. While the Qualification Directive has explicitly limited 
the provision of subsidiary protection to three categories of displaced persons – none of which, 
under the current interpretation of the law, apply to environment-induced displacement – the 
Temporary Protection Directive still remains dead letter law. 
However, some examples of national legislation protecting victims of environmental disasters, the 
practice of “non-returns” in the aftermath of sudden natural disasters, as well as the described 
evolutions in the interpretation of the non-refoulement principle in the context of socio-economic 
deprivation, may establish evidence of a political momentum for the elaboration of a legislative 
protection framework for environmentally-displaced persons in Europe. In that case, the evolving 
interpretation of non-refoulement protection in case of inhuman and degrading living conditions 
could act as a new ground for the elaboration of a protection framework. In particular the activation 
of the Temporary Protection Directive might provide suitable and sufficient protection to victims of 
sudden-onset environmental disasters, provided it grants protection to persons arriving in a mass 
influx, as well as to those already residing on the European territory and which cannot return due to 
the said disaster. However, this is not a satisfying solution for those environmentally-displaced 
persons which need to be permanently relocated, nor for those who do not arrive in situations of 
‘mass influx’. In particular those who are permanently displaced due to gradual environmental 
degradation are not covered by the Temporary Protection Directive. Filling the legal protection gap 
for them will remain the biggest challenge. 
As states tend to be more willing to accept persons on the basis of ad hoc humanitarian schemes or 
decisions, instead of relying on a human rights-based legislative protection regime550, several authors 
now suggest creating a soft law instrument relating to environment-induced migration, to guide 
national and international policies on the topic551. Since several recent developments show an 
increased awareness of the problem of environment-induced migration and displacement, the 
possibility, practical feasibility and added value of such an instrument is certainly worth further 
discussion. And in order for such a soft law instrument to offer a comprehensive and sustainable 
solution, it would have to include provisions regarding the protection of environmentally-displaced 
persons crossing international borders. 
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Finally, it is important to realise that in reality, the need for asylum-like protection is not the only 
challenge in the context of environment-induced human mobility552. Given the empirical evidence on 
the nature of environment-induced population movements, as discussed in Chapter I of this study, it 
is unlikely that European countries would be confronted with massive inflows of environmentally-
displaced persons in the near to medium-term future. Other policy measures, such as the facilitation 
of international adaptive migration (see above in Chapter II) will thus be needed in order to manage 
environment-induced migration in the future.  
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The international community has long recognised that worldwide environmental changes affect 
national and international migration patterns. Sudden natural hazards, such as floods, earthquakes 
and hurricanes are forcing millions of people out of their houses, while slow-onset environmental 
degradation, such as desertification, biodiversity loss and sea level rise, seriously threatens people’s 
livelihoods around the world. However, even though the issue of environment-induced human 
mobility has already received a great deal of academic attention, the way to tackle the issue remains 
unclear. From a legal perspective, the absence of a clear definition and a legal status make it difficult 
to decide which legal framework should be applied to address this issue. This Part aims to analyse the 
issue of environment-induced migration and displacement from the perspective of international 
environmental law. More in particular, it sets out to discuss the legal and practical relevance of 
international environmental law for this issue, and delivers some policy recommendations.  
In 1992, the issue of environment-induced migration and displacement was not addressed as a major 
concern at the Rio Earth Summit. From the three new forums addressing environmental and 
development concerns initiated in Rio, only the Convention to Combat Desertification (UNCCD)553 
paid modest attention to environment-induced migration554. Neither the UNFCCC555, nor the 
Biodiversity Convention (CBD)556, explicitly referred to the phenomenon of environment-induced 
human mobility. However, since the Intergovernmental Panel on Climate Change highlighted 
migration and displacement as consequences of global warming in 1990, governmental and non-
governmental organisations, together with academics and some developing countries, have been 
advocating to bring climate-induced migration under the umbrella of international environmental 
law, more in particular under international climate law. Supported by an emerging knowledge base 
on environment-induced migration, the humanitarian community finally managed to put climate-
induced mobility on the negotiation table, and in 2010 at COP16 in Cancun, the issue appeared for 
the first time in an official COP decision under the UNFCCC regime. 
Chapter IV describes how migration has entered international climate law, and examines the 
implications and added value of a migration-related provision in the UNFCCC regime. It sets out to 
analyse the legal value of paragraph 14(f) of the Cancun Adaptation Framework, and aims to provide 
guidance for the implementation of this provision through the UNFCCC adaptation framework. Then, 
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Chapter V scrutinizes other branches of international environmental law, which have received much 
less attention, both in the academic world as in policy circles. It aims to address this policy and 
research gap by assessing whether migration can and should also be incorporated into the 
frameworks of the CBD and the UNCCD. Finally, this Part concludes by evaluating whether 
international environmental law is the appropriate legal framework to address environment-related 
human mobility, and whether a sectoral approach should be preferred over a general framework to 
address the issue under international environmental law. 
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Chapter IV. Climate-induced migration in the 
international climate change framework 
 
“Climate change is today one of the main drivers of forced displacement, both directly through impact 
on environment – not allowing people to live any more in the areas where they were traditionally 
living – and as a trigger of extreme poverty and conflict”. 
Antonio Guterres, UN High Commissioner for Refugees
557
 
 
Although environment-induced migration is not a new phenomenon, it has received renewed 
attention during the past few decennia due to urgent calls for the case of so-called “climate 
refugees”. While the legal and policy debate was first mainly based on human rights law and 
migration law, the past few years, the focus has shifted towards international climate law as the legal 
framework to address climate-induced human mobility. More specifically, the UNFCCC558 has 
received a lot of attention. Consequently, the question rises whether international climate law is the 
appropriate legal framework to address environment-induced migration. 
This Chapter sets out to answer this question by scrutinizing the emergence, implementation and 
added value of the first migration-related provision in the UNFCCC regime, adopted in 2010 in 
Cancun. Before getting into the more legal questions, Section 1 briefly touches upon the 
development of the international climate change framework, and describes how and why migration 
has entered the UNFCCC regime. Section 2 then focuses on the treatment of migration, displacement 
and relocation in the Cancun Adaptation Framework, discussing the content, legal value and 
implementation of paragraph 14(f) of the Cancun Agreements559. Finally, Section 3 discusses the way 
forward, including the possibility for a new legally-binding instrument, the relevance of the Warsaw 
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Loss and Damage Mechanism, and proposals for an additional UNFCCC protocol addressing climate 
change-induced migration. 
 
1. HUMAN MOBILITY INCORPORATED IN THE INTERNATIONAL CLIMATE CHANGE 
FRAMEWORK 
 
1.1. The development of an international climate change framework 
 
1.1.1. A brief history of the UNFCCC and its negotiation process 
 
1.1.1.1. An international climate regime 
 
In the 1960s and 1970s, the first urgent alarms on climate change came from climatologists, which 
had observed an increase of global temperatures, and a correlated rise in the concentration of 
greenhouse gases in the earth’s atmosphere. Scientific uncertainty on global warming led in 1988 to 
the creation of the Intergovernmental Panel on Climate Change (IPCC) by the World Meteorological 
Organization (WMO) and the United Nations Environment Programme (UNEP). It had to provide the 
world with a clear scientific view on the current state of knowledge on climate change and its 
potential environmental and socio-economic impacts. The IPCC is now the leading international 
scientific body for the assessment of climate change, and compiles the views of thousands of 
scientists. It reviews worldwide research and issues regular assessment reports and technical papers. 
As they reflect a worldwide scientific consensus, the IPCC reports play a major role in the 
international negotiation process on climate change. 
The First Assessment Report of the IPCC, released in 1990, made it clear that climate change was 
happening, and that international cooperation was needed to react on it. Although it was only in its 
Fourth Assessment Report in 2007 that the IPCC confirmed that climate change is human-made, 
describing how our climate is changing due to rising concentrations of greenhouse gases in the 
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atmosphere, the international community realised already in the late 1980’s that action was needed 
to prevent climate change from causing costly damage and disrupting the functioning of our natural 
environment.  
The international response to climate change began with the negotiations on an international 
climate treaty, in response to numerous calls for measures to reduce the emission of CO² and other 
greenhouse gases. The elements of such a convention had already been discussed by an international 
meeting of legal and policy experts, hosted by the Canadian government in Ottawa in February 1989. 
A soft-law statement was issued, taking the form of a draft convention on the protection of the 
climate and the global atmosphere560.  
In 1990, the IPCC’s Working Group III issued a report considering elements for inclusion in a 
framework convention on climate change561. Later that year, in December, an Intergovernmental 
Negotiating Committee was set up by the UN General Assembly, with the aim of preparing a 
framework convention on climate change562. The General Assembly resolution urged governments to 
agree on “appropriate commitments for action to combat climate change and its adverse effects”563, 
taking into account state proposals and the outcome of the IPCC’s work564. The General Assembly 
also set out a timetable for the negotiation sessions, and laid out some organizational arrangements.  
The complexity and importance of the issues involved, together with the remaining scientific 
uncertainty on the severity and the timescale of climate change effects, rendered the task to reach 
an international agreement on measures to combat climate change not easy. Due to the global 
character of climate change, affecting important economic sectors, the negotiations were complex. 
As states tried to negotiate the Convention by consensus, the negotiations only led to a compromise 
text, reflecting widely differing opinions among the negotiators. In particular the allocation of 
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responsibility for global warming led to heated discussions between developed and developing 
countries. But even among developing countries, disagreements existed on the form and content of 
an agreement. For example the Association of Small Island States, whose population might need to 
be relocated if the islands would disappear, favoured a strong convention, in contrast to larger 
developing countries such as India and Brazil565.  
In the run-up to the 1992 UN Conference on Environment and Development (UNCED), or Earth 
Summit, in Rio de Janeiro, the UNFCCC was finally ready for signature566. It was adopted together 
with the Rio Declaration on Environment and Development567, Agenda 21568, and the UN Convention 
on Biological Diversity569. The UNFCCC entered into force on 21 March 1994. Today, it enjoys a nearly 
world-wide participation, with 195 Parties having ratified the Convention. 
The UNFCCC provides the international community with a global framework to tackle climate change, 
aimed at stabilizing the concentration of greenhouse gases in the earth’s atmosphere. The ultimate 
goal of the Convention is to prevent dangerous human interference with the climate system570. It 
provides us with specific objectives and principles to guide the implementation of the Convention571, 
and it designed a number of monitoring and reporting mechanisms to keep track of greenhouse gas 
emissions572. As it is clear that industrialised countries are more responsible for the current level of 
greenhouse gases in the atmosphere, the UNFCCC assigns “common but differentiated 
responsibilities” to developed and developing states573. Developed countries and some so-called 
“economies in transition” of Eastern Europe are called “Annex I countries”, and are expected to 
contribute the most to tackle the climate change problem. The UNFCCC also provides for solidarity 
mechanisms for developing countries, such as financial support and technology transfer574. Finally, it 
establishes the Conference of the Parties (COP) as its supreme body575. The COP meets every year, to 
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review progress under the Convention, and discuss further measures for its effective 
implementation. 
The adoption of the UNFCCC only marked the first step in the fight against climate change. Although 
Article 4(2)(a) and (b) refers to the “aim” of reducing emissions to the level of 1990, it did not create 
a strong and clear commitment for the Parties to the Convention576. However, the UNFCCC is a 
framework convention, establishing a process to reach further agreement on more specific measures 
to combat climate change. In 1997, at COP 3, the international community took further steps and 
agreed upon a new protocol to the UNFCCC in the Japanese town of Kyoto577. This Kyoto Protocol 
commits Annex I parties to achieve clear and binding emission reduction targets, namely to reduce 
their overall emissions of six greenhouse gases by an average of 5.2% below the 1990 levels during a 
first commitment period of 2008-2012578. Furthermore, the Protocol contains provisions on land use 
and forestry activities (which can be offset against emission reductions), and on three flexible 
mechanisms:  Joint Implementation, Emissions Trading and the Clean Development Mechanism579. 
Due to a complex ratification process, the Protocol did not enter into force until 16 February 2005. 
However, not all Parties to the UNFCCC are also Parties to the Protocol, which has now 192 Parties580. 
The United States of America (USA) for example has showed no intent to ratify the Protocol, despite 
their relatively high contribution to global CO² emissions581. 
The main body of the Kyoto Protocol is the Conference of the Parties (COP) to the UNFCCC, which 
also serves as the Meeting of the Parties to the Kyoto Protocol, and is referred to as COP/MOP582. To 
improve the coordination between the UNFCCC and its Kyoto Protocol, the COP/MOP meets annually 
during the same period as the COP. Its first session was held in December 2005 in Montreal, together 
with the eleventh session of the COP. 
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Although the Kyoto Protocol is generally referred to as a crucial step towards a world-wide system to 
limit average global temperature increases, it has some important limitations. The emission 
reduction regime proved to be ineffective and inadequately implemented. Furthermore, the binding 
targets only apply to the first commitment period, which ended in 2012583. By this time, a new 
international framework needed to be put in place, in order to commit the international community 
to reduce its greenhouse gas emissions to the level indicated by the IPCC reports. 
 
1.1.1.2. Two negotiation “tracks” 
 
At their first meeting in Montreal in 2005, the Parties to the Kyoto Protocol launched the 
negotiations on the next phase of the Protocol, by establishing the Ad Hoc Working Group on Further 
Commitments for Annex I Parties under the Kyoto Protocol (AWG-KP)584. As required by Article 3(9) 
of the Protocol, the AWG-KP needs to negotiate on further commitments for Annex I Parties after the 
end of the first commitment period in 2012585. At the same COP, delegates also agreed to consider 
long-term cooperation under the UNFCCC through a series of four workshops known as ‘the 
Convention Dialogue’586. 
With the release of the IPCC’s Fourth Assessment Report two years later, the climate negotiations 
came under growing media attention. In December 2007, negotiations at the COP13 in Bali, 
Indonesia resulted in the adoption of the Bali Road Map, which launched a two-year process to reach 
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an ‘agreed outcome’ on long-term cooperative action on climate change587. This road map included 
the Bali Action Plan588, in which the negotiating Parties decided 
“to launch a comprehensive process to enable the full, effective and sustained implementation of the 
Convention through long-term cooperative action, now, up to and beyond 2012, in order to reach an 
agreed outcome and adopt a decision at its fifteenth session”
589
. 
To conduct this process, delegates established the Ad Hoc Working Group on Long-term Cooperative 
Action under the UN Framework Convention on Climate Change (AWG-LCA)590. This AWG-LCA 
received the mandate to focus on the key elements of long-term cooperation that were identified 
during the Convention Dialogue, namely shared vision, mitigation, adaptation, technology 
development and transfer, and finance591.  
The establishment of the AWG-LCA resulted in a negotiation process with two ‘tracks’, under the  
Kyoto Protocol and the Convention itself, launched in 2005 and 2007 respectively. The end of this 
two-year process was scheduled in December 2009, when COP15 and COP/MOP5 were planned to 
take place in Copenhagen. During the course of 2008 and 2009, the two AWGs met many times 
during various negotiation sessions in preparation of the COPs. The first half of 2009, the AWG-LCA 
developed a draft negotiation text of nearly 200 pages, covering the main elements of the Bali Road 
Map. As for the AWG-KP, the focus lied on the aggregate and individual emission reductions of Annex 
I Parties beyond 2012. Although some progress was made on adaptation, technology and capacity 
building, there were still huge disagreements on mitigation and certain aspects of funding when 
Parties headed into the Copenhagen summit592. Mainly due to diverging views between developed 
and developing countries, insufficient progress was made, and delegates at COP15 did not succeed to 
arrive at an ‘agreed outcome’ as was expected by the Bali Road Map (see further under Section 
1.2.3.). 
                                                           
587
 UNFCCC, Report of the Conference of the Parties on its thirteenth session, held in Bali from 3 to 15  
December 2007, Addendum, Part Two: Action taken by the Conference of the Parties at its thirteenth session, 
Decision 1-14/CP.13, FCCC/CP/2007/6/Add.1, 14 March 2008, (hereafter: Bali Road Map). 
588
 UNFCCC, Bali Action Plan, Decision 1/CP.13, adopted at the Conference of the Parties on its thirteenth 
session, held in Bali from 3 to 15 December 2007, FCCC/CP/2007/6/Add.1, 14 March 2008 (hereafter: Bali 
Action Plan). 
589
 Paragraph 1 of the Bali Action Plan. 
590
 Paragraph 2 of the Bali Action Plan. 
591
 Bali Action Plan; L. Rajamani, ‘The Cancún Climate Agreements: Reading the Text, Subtext and Tea Leaves’, 
60 International and Comparative Law Quarterly, April 2011, p. 499-500; Earth Negotiations Bulletin, Vol. 12, N° 
485, published by the International Institute for Sustainable Development, IISD, 12 October 2010, available at: 
http://www.iisd.ca/Download/Pdf/Enb12485e.Pdf, p. 2. 
592
 Earth Negotiations Bulletin, Vol. 12, N° 485, published by the International Institute for Sustainable 
Development, IISD, 12 October 2010, available at: http://www.iisd.ca/Download/Pdf/Enb12485e.Pdf, p. 2. 
Chapter IV. Climate-induced migration in the International Climate Change Framework 
 
 
193 
 
In Copenhagen, the mandates of the AWG-LCA and AWG-KP were prolonged, in other to continue 
negotiations towards COP16 in Cancun (see further under Sections 1.2.3. and 2.1.1.). However, as the 
outcome of the Cancun summit was unsatisfactory in the search for an ‘agreed outcome’, the climate 
negotiations were taken even further towards COP17 in Durban and COP18 in Doha (see further 
under Section 3). 
 
1.1.2. Introduction of adaptation measures in the UNFCCC framework 
 
In the early days of climate negotiations, the focus lay mostly on efforts to reduce the level of 
greenhouse gases in the atmosphere, so as to prevent dangerous human interference with the 
climate system. However, in the light of growing scientific information, in the 1990s it became clear 
that even without further greenhouse gas emissions, their concentration in the atmosphere would 
continue to rise for at least two centuries more593. As the world continues to become warmer, at a 
pace unprecedented in recent human history, the adverse effects of climate change on human beings 
will increase. More and more regions will become uninhabitable in the future. The least developed 
countries are most vulnerable to the impacts of global warming, as highlighted by the IPCC in its 
Fourth Assessment Report594. They will suffer the most from devastating effects of global warming, 
such as the increase of extreme weather events, sea level rise and desertification.  
At the time of the adoption of the UNFCCC in 1992, adaptation measures did not receive much 
attention. The Convention only included some hazy references to adaptation595. Furthermore, the 
UNFCCC was criticised for not acknowledging the responsibility of industrialised countries to 
compensate developing countries for the harm caused by their greenhouse gas emissions. The text 
only contained a vague commitment for developing countries to assist vulnerable developing 
countries in meeting the costs of adaptation to the adverse effects of climate change596. Fortunately, 
much has changed since then. The international community started to realise that it could not 
prevent all adverse effects from climate change from happening. In order to reduce the impacts of 
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global warming, and to increase our resilience to future climate change impacts, adaptation became 
crucial. 
Following new scientific evidence on the impacts of and vulnerabilities to climate change, Parties to 
the UNFCCC recognised the need to support adaptation measures in developing countries. The 
publication of the IPCC’s 4th Assessment Report in 2007 removed the emphasis from mitigation to 
adaptation. At COP 13 in Bali in 2007, Parties identified adaptation as one of the five building blocks 
of a future climate deal, together with a shared vision, mitigation, finance and technology597. The Bali 
Action Plan identified adaptation as vital for a strengthened response to climate change, and 
described the elements of adaptation to be considered in an international climate agreement598.  
More recently, the Copenhagen Accord, adopted at COP15 in December 2009, reiterated the 
importance of adaptation measures as follows: 
“Adaptation to the adverse effects of climate change and the potential impacts of response measures 
is a challenge faced by all countries. Enhanced action and international cooperation on adaptation is 
urgently required to ensure the implementation of the Convention by enabling and supporting the 
implementation of adaptation actions aimed at reducing vulnerability and building resilience in 
developing countries, especially in those that are particularly vulnerable, especially least developed 
countries, small island developing States and Africa. We agree that developed countries shall provide 
adequate, predictable and sustainable financial resources, technology and capacity-building to support 
the implementation of adaptation action in developing countries”
599
. 
Today, different Convention bodies address adaptation issues. Funding for adaptation is provided by 
various financial mechanisms, operated by the Global Environment Facility (GEF) and the Adaptation 
Fund Board (AFB) (see further under Section 2.4.2). The Adaptation Fund for example is meant to 
finance adaptation projects and programmes in developing states that are Parties to the Kyoto 
Protocol. More recently, the Adaptation Committee was set up under the Cancun Adaptation 
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Framework to promote the implementation of enhanced action on adaptation under the UNFCCC in 
a coherent manner.  
Mitigation and adaptation are now equal and complementary pillars in the UNFCCC negotiation 
process. Since the inclusion of the adaptation pillar in the climate negotiations, a wide range of 
measures to reduce communities’ vulnerabilities to climate change and increase their resilience to its 
adverse effects have been defined. Adaptation strategies and measures are implemented at the 
international, national and community level. Where people are able to adapt, they might be able to 
remain in their environment. Where adaptation fails, people might be forced to leave their 
traditional habitat. However, as discussed in PART I of this research, there is now a growing 
recognition that migration itself might be one of the possible strategies to adapt to a changing 
environment. Adaptation thus involves both measures to reduce a population’s vulnerability, so as to 
prevent them from having to migrate, and migration itself as an adaptation strategy that allows 
people to reduce their vulnerability600. The next Section will discuss how climate-induced migration 
has entered the international climate change adaptation framework. 
 
1.2. Human mobility and the climate negotiations 
 
Although neither the UNFCCC, nor its Kyoto Protocol explicitly addresses climate-induced migration 
and displacement, the international climate regime implicitly has an important role to play with 
regard to climate-related movement. The UNFCCC and related instruments are a branch of 
international environmental law seeking to protect the natural environment601, which may be 
affected by human activities. Considering the dependence of human beings on the environment, the 
protection of the natural environment contributes to the protection of their livelihoods. Through 
mitigation of and adaptation to the adverse effects of global warming, international climate law is 
therefore highly relevant with regard to the prevention of climate migration.  
However, to the extent to which the climate regime cannot limit or prevent climate change-induced 
migration, it becomes interesting to discuss how human mobility could be brought under the 
umbrella of the UNFCCC. Section 1.2.1. therefore outlines which “hooks” the international climate 
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regime offers to address climate-induced human mobility. Section 1.2.2. then discusses the 
emergence of the issue in the international climate negotiations, before Section 1.2.3. describes the 
genesis of the new migration reference within the climate change regime. 
 
1.2.1. Legal grounds to bring migration into the UNFCCC regime 
 
As mentioned above, the primary goal of the UNFCCC is to prevent dangerous anthropogenic 
interference with the climate system. According to Article 1 of the Convention, the definition of 
‘adverse effects of climate change’ includes  
“changes in the physical environment or biota resulting from climate change which have significant 
deleterious effects on the composition, resilience or productivity of natural and managed ecosystems 
or on the operation of socio-economic systems or on human health and welfare” [emphasis added]
602
. 
As climate-induced migration, and in particular forced movement, could be interpreted as amounting 
to deleterious effects on human health or welfare, climate-related human mobility could be brought 
within the scope of the UNFCCC. 
In the preamble to the Convention, Parties further acknowledged  
“that change in the Earth’s climate and its adverse effects are a common concern of humankind”
603
  
and recognised  
“that low-lying and other small island countries, countries with low-lying coastal, arid and semi-arid 
areas or areas liable to floods, drought and desertification, and developing countries with fragile 
mountainous ecosystems are particularly vulnerable to the adverse effects of climate change”
604
.  
Parties therefore agreed to give full consideration to  
“the specific needs and special circumstances of developing country Parties, especially those that are 
particularly vulnerable to the adverse effects of climate change”
605
.  
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Countries which are mentioned here as “particularly vulnerable to the adverse effects of climate 
change”, are in fact those countries which are vulnerable to climate-induced migration and 
displacement, caused by sea level rise, desertification and sudden-onset natural hazards. If we 
interpret ‘adverse effects’ as including climate-related migration and displacement, this principle of 
Article 3(2) also brings human mobility into the sphere of the UNFCCC.  
Moreover, in Article 4(8) the Convention obliges developed countries to 
“give full consideration to what actions are necessary under the Convention … to meet the specific 
needs and concerns of developing country Parties arising from the adverse effects of climate change 
and/or the impact of the implementation or response measures, especially on (a) Small island 
countries; (b) Countries with low-lying coastal areas; (c) Countries with arid and semi-arid areas, … (d), 
Countries with areas prone to natural disasters; (e) Countries with areas liable to drought and 
desertification,…”
606
 
Parties shall furthermore 
“assist the developing country Parties that are particularly vulnerable to the adverse effects of climate 
change in meeting costs of adaptation to those adverse effects”
607
. 
At the time of the adoption of these provisions, migration was not yet accepted a part of adaptation 
action. However, with the adoption of the Cancun Adaptation Framework, human mobility is now 
incorporated into a list of possible adaptation measures (see further in Section 2).  The question thus 
rises whether Article 4(4) also refers to the costs of climate-related migration and displacement.  
Although the UNFCCC does not explicitly refer to climate change-induced human mobility, it does 
offer some indirect “hooks” to bring migration and displacement within the scope of the 
international climate change regime. However, it is important to keep the limits of what can be later 
achieved with a COP decision in mind. COP decisions can only elaborate existing treaty obligations. 
They cannot create substantive new obligations, and they are often not legally binding (see further in 
Section 2.3).  
Despite the fact that migration and displacement were not addressed at the time of the adoption of 
the UNFCCC in 1992, the issue has appeared on the negotiation agenda in the process towards a 
post-2012 climate regime. The next Sections will outline the development of a reference to climate 
change-induced movement within the framework of the UNFCCC. 
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1.2.2. How human mobility entered the climate negotiations 
 
Ever since the IPCC highlighted migration and displacement as consequences of global warming in 
1990608, humanitarian agencies have been advocating for the legal recognition of human mobility as 
a result of climate change impacts. For years, international governmental and non-governmental 
organisations, such as the IOM, the UN High Commissioner for Refugees (UNHCR) and the Norwegian 
Refugee Council (NRC) have been lobbying, together with academics and some developing countries, 
for the mere mentioning of migration within the international climate change framework. With a 
reference to migration in the negotiation texts, they wanted to bring the existence of people 
displaced or migrating due to climate change to the forefront609.  
According to the IOM, migration needs to be fully mainstreamed into the climate change adaptation 
framework610. Together with other international organisations, it has submitted various reports to 
the UNFCCC, specifically addressing migration and displacement611. Climate-induced migration also 
came up in several side-events and figured in some of the statements of national ministers during 
successive climate negotiations. However, it had never made it into the formal negotiation process. 
Most policymakers still viewed climate-induced migration as a failure of adaptation to the adverse 
effects of climate change, and did not find it necessary to address it as an adaptation strategy on its 
own. 
From 2007 onwards, the academic and humanitarian community both engaged in the effort to put 
the human face of climate change on the agenda. The academic community contributed a lot in 
bringing climate-induced migration to the UNFCCC negotiation table, as research findings filled 
knowledge gaps for policymakers612. Field observations led to increasingly detailed information on 
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current and future mobility caused by environmental degradation. The European Commission for 
example financed the Environmental Change and Forced Migration Scenarios Project (EACH-FOR), 
with the aim to collect data on and describe causes of environment-induced migration. The 23 case 
studies carried out by researchers associated with the EACH-FOR project provided policymakers with 
plausible future scenarios of environment-induced migration613.  
The operational experience of UN and other international agencies complemented these research 
findings, and helped policymakers to understand the urgency of the topic. The Inter-Agency Standing 
Committee Task Force on Climate Change (IASC) dedicated a sub-group on migration and 
displacement, which coordinated side events, policy briefings and bilateral meetings with Parties to 
the UNFCCC614. 
In 2007-2008, the emerging knowledge base on environment-induced migration and displacement 
led to the first international conferences on this topic615. Researchers and policymakers were brought 
together in the Climate Change, Environment, and Migration Alliance (CCEMA)616, with the aim of 
providing an informal network for a global multi-stakeholder partnership between the 
environmental, humanitarian, development and migration community.  
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In the months leading to the COP 14 in Poznan, the UNFCCC accepted submissions from both Parties 
and observers to the UNFCCC process. Both research and operational organisations, within the UN 
system as well as other international agencies, could thus present their views and try to influence the 
negotiation process directly617. In August 2008, research findings on environment-induced migration 
were presented in the first submissions on the issue to the AWG-LCA, by the IASC, the United Nations 
University’s Institute for Environment and Human Security (UNU-EHS), the IOM, UNEP, the Munich 
Re Foundation, and UNHCR618. Those submissions encouraged policymakers to introduce the topic 
into the early informal discussions of the AWG-LCA on the elements of a broad adaptation 
framework. At subsequent negotiation sessions in 2008, the UNU-EHS, UNHCR, the IOM and other 
international organisations were consistently present to keep the topic under the attention of the 
negotiating parties, and to persuade them that the issue of climate change-induced migration and 
displacement was relevant to their policy concerns. 
The role of both the academic world and operational organisations should not be underestimated in 
building the case of a reference to migration in the UNFCCC framework. Through research findings 
and intensive advocacy work, the issue of climate-induced migration gradually entered the formal 
climate change negotiation process. In December 2008, the issue of climate-induced mobility was for 
the first time mentioned in a UNFCCC assembly text (see further in Section 1.2.3). From then 
onwards, new developments in research helped to keep the topic on the agenda. International 
conferences and government-funded workshops and research projects, such as the UK Foresight 
project, together with a roundtable on the issue at the Global Forum on Migration and Development 
in Mexico in November 2010, showed that climate-induced human mobility was gaining international 
policymakers’ attention. Furthermore, the IPCC announced to give the issue a higher profile in its 
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Fifth Assessment Report, which was released in 2014619. These developments supported the view 
that the issue was important enough to be addressed in the climate negotiations620.  
While climate-induced mobility had entered the negotiation process through intensive advocacy 
work by the humanitarian and academic community, party positions on the issue were much less 
pronounced. Koko Warner, being directly involved in the negotiation process as head of the 
Environmental Migration, Social Vulnerability & Adaptation Section of UNU-EHS, reviewed the 
position of the various negotiating blocks on the introduction of migration in the climate change 
regime, and pointed out the non-controversial position on the introduction of the issue during the 
negotiations621.  
However, while the G77 and China supported a new paragraph on climate-induced mobility, the 
views within this group widely diverged. The BASIC countries, with the emerging economies Brazil, 
South Africa, India and China, focused their attention on the more political discussions, such as the 
division between developed and developing countries. Although they did not object to a reference to 
migration, they preferred to define adaptation solutions, including for example population relocation 
due to mitigation projects, at the national level, without international interference622. On the other 
hand, the Alliance of Small Island States (AOSIS) has positioned itself stronger in the debate on the 
migration and climate change nexus. While some of them have presented themselves as ‘sinking 
island states’, trying to draw attention to their need for international migration and relocation 
measures, others did not agree with this discourse. Arguing for population relocation would, 
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according to them, equate with admitting that limiting global warming to 1.5°C is no longer 
attainable.  Finally, the Least Developed Countries (LDCs) were, due to lower negotiation capacity, 
less involved in the discussions on climate-induced migration (except from Bangladesh, which has 
helped to bring the issue on the negotiation table)623.  
Most industrialised countries, wishing to escape from any liability claims, were more open to 
proposals entailing knowledge building and research measures than to issues such as compensation 
and insurance mechanisms. Therefore, their position on climate-induced mobility is focused on 
information gathering, dialogue and coordination, instead of creating new mechanisms addressing 
climate migration and displacement. Within this group, European states have been more receptive to 
the topic, with particularly Norway, Germany and the UK supporting knowledge building and 
international dialogue. However, European countries also agreed that existing mechanisms and 
frameworks, such as humanitarian assistance and current migration legislation, are sufficient to 
manage climate-related migration and displacement624.  
This non-controversial position on the introduction of climate migration in the international climate 
negotiations is remarkable, as migration and displacement are generally considered as “difficult” 
topics to find agreement on at the international level. However, these party views reflect the 
treatment of human mobility as a purely technical issue within a much larger adaptation package. In 
the UNFCCC negotiation process, the discussions are dominated by politically more difficult topics, 
such as mitigation targets and climate finance, which left the road open to the introduction of 
migration and displacement at a more technical level in the negotiations625. UNFCCC delegates 
negotiating on this issue furthermore tend to be affiliated to environmental ministries, instead of 
home affairs departments, which makes them frame the issue in a different way than in other 
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political forums626. So ironically, Parties could find agreement on the inclusion of migration in the 
negotiation text, because it was, unlike in other international forums, not couched in bigger political 
issues, such as security and national borders627. According to Warner, this provides “a unique channel 
for new thinking and action on the topic area”628.  
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 Figure: Progression of human mobility from UNFCCC discussions at COP13 to COP16629 
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1.2.3. The development of a migration reference in the negotiation text 
 
1.2.3.1. From “climate refugees” to a more nuanced view of environment-induced mobility 
 
At COP 14 in Poznan, AWG-LCA Chair Michael Ammit Cutajar presented an assembly text from all the 
submissions after COP 13 in December 2007630. This document referred, for the first time, to climate-
induced “migration” and to “climate refugees“631. Based on a submission of the UNU, the chapter on 
adaptation action referred to regional migration observations and assessments of migratory flows632. 
According to the IASC, climate-induced migration needed to be taken into account in adaptation 
planning and implementation633. Furthermore, the UNU had pointed out that public awareness 
raising is crucial for enhanced knowledge sharing634. And even in the chapter on mitigation action, 
the ILO proposed to measure social and environmental impacts on local communities with respect to 
migration635. Finally, there was one submission of a State Party that touched upon human mobility. 
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Bangladesh proposed to introduce solidarity funds or insurance mechanisms for the compensation of 
climate refugees636. 
After COP 14, observers to the UNFCCC process were no longer allowed to submit proposals. The 
humanitarian community therefore had to change its strategy, and tried to keep the issue of climate 
migration on the agenda through its indirect influence on the Parties itself. The results of the EACH-
FOR Project for example were presented to UNFCCC delegates at the June 2009 negotiation session 
in Bonn. Furthermore, a large amount of publications and special journal issues, together with 
extensive media coverage helped to keep the issue under policymakers’ attention.  
Even though many issues that came up in the initial assembly text disappeared in the months leading 
to the COP 15 in Copenhagen due to Parties’ objections, the topic of climate migration remained 
present in the draft negotiation text637. In March 2009, during the first of 5 planned negotiation 
sessions on the road to Copenhagen, the AWG-LCA discussed a document prepared to further focus 
the negotiation process on the fulfilment of the Bali Action Plan638. This document, which took 
account of the submissions and proposals made before and after COP 14, did not explicitly refer to 
climate-induced mobility. However, in June 2009, at the 6th Session of the AWG-LCA in Bonn, a first 
draft negotiating text had been prepared by the Chair of the AWG-LCA, in order to facilitate the 
negotiations towards an agreed outcome to be adopted at COP 15639. This text, which only served as 
a starting point for the negotiations, provided a number of options on how ideas and proposals made 
by states could be translated into the agreed outcome. Paragraph 25(e), on the implementation of 
adaptation action, referred to climate mobility as follows: 
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“25. The adaptation [framework][programme] shall support and enhance the implementation of 
national adaptation plans. Adaptation action includes: 
… 
(e) Activities related to national and international migration/planned relocation of climate refugees”. 
Remarkably, this suggested paragraph still referred to national as well as international migration. 
Later in the negotiation process, delegates chose to leave out an explicit reference to international 
migration or displacement (see further below in Section 2). 
The UNHCR, IOM, NRC, and the UNU warmly welcomed this reference to international and national 
migration within the adaptation context. In their submission to the 6th session of the AWG-LCA, they 
pointed out that migration may be used as an adaptation mechanism. In other cases, where 
migration is the only left survival option, the international community will have to cooperate to 
ensure adequate assistance and protection to forcibly displaced persons. According to these 
organisations, this has to be incorporated into national adaptation policies640. However, the 
organisations disagreed with the terminology of the negotiation text. As the term ‘environmental’ or 
‘climate refugee’ has no legal basis in international refugee law, the use of the term ‘refugee’ should 
be avoided641. The organisations therefore proposed to replace it by more accepted terminology, 
such as ‘migration’ and ‘displacement’, used in international protection frameworks. They suggested 
the following rewording of paragraph 25(e): 
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“(e) Activities related to national and international migration and displacement or planned relocation 
of persons affected by climate change”
642
.  
Furthermore, they also suggested the addition of the following sentence, either in the same sub-
paragraph (e) or in a new one (paragraph 25(f)):   
“The same [framework] [programme] shall acknowledge the need to identify modalities of inter-State 
cooperation to respond to the needs of affected populations who either cross an international frontier 
as a result of or find themselves abroad and are unable to return due to the effects of climate 
change”
643
. 
Again, this proposal focuses specifically on cross-border migration and displacement. 
At the June 2009 meeting in Bonn, delegates received a policy summary of the findings from the 
field-based EACH-FOR Project. The results were also presented at a media training workshop during 
the Bonn session, and received large media attention644. Except from a concern on the use of the 
word ‘refugee’ by the US delegation during the opening plenary session in Bonn, there have been no 
objections from State Parties to the UNFCCC on the inclusion of human mobility in the negotiation 
text645. The fact that this issue entered the formal negotiation process marked a significant step 
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forwards. It showed that the need to help climate change-induced migrants and displaced persons 
had increasingly gained policymakers’ attention646.  
During the 6th AWG-LCA Session, Parties had provided general comments on the structure and 
content of the negotiation text. Their reservations and objections were reflected in a revised 
negotiation text, which also contained proposed additions and modifications647. Objections and 
reservations concerning certain elements of the text were reflected by square brackets. While the 
initial draft of May 2009 still referred to “climate refugees”, the wording of the migration paragraph 
in the negotiation text had changed a lot since then. The concerns expressed by the US and the 
humanitarian community were taken into account.  
In the revised negotiation text of June 2009, human mobility featured in Section B on 
“Implementation [of adaptation action]” (in Chapter II - Enhanced action on adaptation and its means 
of implementation): 
“§25. [The adaptation [framework][programme] [shall] [should] support and enhance the 
implementation of national adaptation programmes, projects, actions and plans. [Adaptation action] 
[National Adaptation Plan] includes:] 
(e) [Activities related to national and international migration/planned relocation of climate [refugees] 
[migrants] [displaced persons by extreme climate events].]”. 
As the whole paragraph was put between brackets, it still required further negotiations648. The 
revised text already provided some alternatives to paragraph 25(e), to be discussed during the next 
meeting of the AWG-LCA. Most of those alternative proposals focused on “national and 
international” migration, displacement and planned relocation. However, the first alternative 
referred to “[Activities related to national and international responses to people displaced by the 
impacts of climate change]”. Remarkably, this wording did no longer make a distinction between 
national and international mobility. Instead, it distinguished between national and international 
responses to the issue of climate-induced migration. 
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At an informal meeting of the AWG-LCA in Bonn on 10-14 August 2009, the revised negotiating text 
was discussed by informal groups and sub-groups, with a view to modifying the text in the direction 
of consolidation. Based on discussions between Parties, facilitators worked on a document 
containing suggestions for reordering and consolidating elements of the negotiation text649.  Climate-
induced migration featured in this text under a paragraph establishing an Adaptation Fund, to be 
based on contributions from developed countries. This Fund would provide sufficient financial 
resources to support, inter alia, “activities related to national and international migration and 
displacement or planned relocation of persons affected by climate change”650. 
At the 7th Session of the AWG-LCA in Bangkok in September 2009 and Barcelona in November 2009, 
the emergence of human mobility in the negotiation text even received explicit support from the G77 
and China651. During these meetings, the texts dealing with adaptation measures dropped the term 
‘refugee’, and used the words ‘migration’, ‘displacement’ and ‘planned relocation’ instead. According 
to Warner, this change of terminology “reflected the understanding that human mobility occurs on 
an adaptation continuum”652. The report of the Bangkok and Barcelona meetings contained the latest 
non-papers produced by chairs, co-chairs and facilitators of the AWG-LCA groups as an annex, in 
order to facilitate negotiations to reach an agreed outcome at the AWG-LCA’s 8th Session in 
Copenhagen653. In a Non-Paper from November 2009, the revised negotiation text contained the 
following wording on human mobility in paragraph 13(b): 
“13. All Parties [shall] [should] jointly undertake action under the Convention to enhance adaptation at 
the international level, including through: 
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(b) Activities related to migration and displacement or planned relocation of persons affected by 
climate change, while acknowledging the need to identify modalities of interstate cooperation to 
respond to the needs of affected populations who either cross an international frontier as a result of, 
or find themselves abroad and are unable to return owing to, the effects of climate change”
654
. 
The brackets had been removed from the mobility paragraph, which meant there was a large 
consensus on the inclusion of the issue in the text.  
In line with the first alternative of the negotiation text of June 2009, this paragraph does no longer 
explicitly distinguish between national and international migration. However, the text does explicitly 
mention people migrating across international borders, or people unable to return due to climate 
change effects. So up till 2009, the negotiation text recognised the need to take measures for 
international climate migrants as well as internal migrants. The reference to “the international level” 
should however not be interpreted as referring to international mobility solely. According to Vikram 
Kolmannskog, “[i]t should rather be interpreted to encompass international cooperation as well as 
international standards to address, inter alia, migration and displacement, whether such movements 
are internal or cross-border”655. Even though most environment-induced migration will occur within 
states, the issue is obviously of international concern. This negotiation text was discussed without 
further modifications, and was then carried forward to the international climate conference in 
Copenhagen in December 2009. 
 
1.2.3.2. Copenhagen: a step forward for migration 
 
From 7-19 December 2009, at the UN Climate Change Conference in Copenhagen in Denmark, COP15 
and COP/MOP 5 were held, together with the 8th Session of the AWG-LCA and the 10th Session of the 
AWG-KP. The Copenhagen conference was crucial in the negotiation process towards an agreed 
outcome for a post-2012 climate regime. Over 40.000 persons, including government delegates, 
observers and international organisations and the media, attended the meeting. However, while 
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some significant steps were taken on the infrastructure of the new climate agreement, and the 
inclusion of adaptation measures and disaster risk reduction, little progress was made on the more 
controversial issues such as the reduction of greenhouse gas emissions, funding, and the assistance 
of richer nations to developing nations. The discussions in Copenhagen were marked by 
disagreements over the negotiation process itself and its transparency. 
Informal negotiations in small groups consisting of a few major economies and representatives of 
regional and other negotiating groups finally resulted in a political agreement, the ‘Copenhagen 
Accord’656. This Accord reflects the political will to cut greenhouse gas emissions, in order to limit the 
global average temperature increase to no more than 2°C above pre-industrial levels. However, there 
was no agreement on how to reach this ambitious goal. During the closing plenary session, heated 
discussions on the acceptance of the Accord divided developing and developed country Parties. 
Although many supported adopting the Copenhagen Accord as a COP decision, as a first step in the 
process towards a binding agreement, some developing countries opposed the Accord due to the 
lack of transparency of its conclusion. The Accord was rejected by the Bolivarian Alliance657, Sudan 
and Tuvalu, so the necessary consensus for a COP decision was lacking658 (see further on the adoption 
procedure of COP decisions by consensus in Section 2.3.1.4.). In the end, the negotiating Parties 
agreed that the COP would ‘take note’ of the Accord, and that countries could indicate their support 
to the text659. In Copenhagen, the COP and COP/MOP also decided to extend the mandates of the 
AWG-LCA and the AWG-KP, with a view to present their outcomes one year later at COP 16 in 
Cancun660. 
Although overall, the Copenhagen summit was unsuccessful in reaching an ‘agreed outcome’ on 
long-term cooperative action on climate change, for the issue of climate-induced migration, it 
represented a small step forward.  In Copenhagen, AWG-LCA delegates continued to work on the 
text with elements for a broader adaptation framework, which still contained a lot of brackets at that 
time. The edited mobility reference was still present in this text, but it received some resistance. 
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Australia for example tried to narrow it down, and demanded more research661. At this crucial 
momentum for the emergence of human mobility in the international climate framework, experts 
and international organisations attending the Copenhagen summit managed to convince Parties of 
the importance to include the issue in the outcome of their discussions662.  
Nevertheless, disagreement arose on the structure of the paragraph including migration and 
displacement. Some Parties proposed to add a whole series of related rights and themes to the 
paragraph, such as human rights, ‘Mother Earth’-issues, climate justice, and compensation for 
vulnerable people. However, up till then, discussions around human mobility in the UNFCCC had 
treated climate-induced migration as a substantive technical issue within a much larger adaptation 
agenda. Bundling it with more political issues would slow down the negotiation process. Delegates 
feared that the paragraph “was becoming loaded down” with issues were Party views diverged 
widely663. Furthermore, the UNFCCC is not a rights-based forum. Commitments for states are 
voluntary, not binding. A rights-based perspective, including human rights in the paragraph on 
climate-induced mobility, would render it even more difficult to come to an agreement664. In order to 
keep the issue of migration and displacement on the agenda, some delegates therefore decided to 
separate those issues. Human rights and topics just as ‘Mother Earth’ and the survival of all nations 
and peoples were moved into the perambulatory text665, while the entry on migration, displacement 
and planned relocation kept its place as part of a list of activities that could be considered as 
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‘adaptation action’. Within this bigger package of climate change adaptation, it was easier to make 
progress on migration666. 
The outcome of the work of the AWG-LCA in Copenhagen contained the following paragraph on 
climate-induced human mobility in Annex II on Enhanced Action on Adaptation: 
“4. Invites all Parties to enhance adaptation action under the Copenhagen Adaptation Framework 
[for implementation] taking into account their common but differentiated responsibilities and 
respective capabilities, and specific national and regional development priorities, objectives and 
circumstances, [and whereby developing country Parties shall be supported by developed country 
Parties and in accordance with paragraph 6 below], to undertake, inter alia: 
(f) Measures to enhance understanding, coordination and cooperation related to national, regional 
and international climate change induced displacement, migration and planned relocation, where 
appropriate”
667
. 
Even though COP15 resulted in a mere political agreement, without legal standing in the 
international climate regime, some important steps were taken. As discussed above, the Copenhagen 
Accord emphasised the importance of adaptation measures. Parties also agreed that developed 
countries should provide adequate funding, technology and capacity-building to support adaptation 
in developing countries668. It was not clear however to what extent migration, displacement and 
planned relocation should be part of such adaptation action. According to Warner, paragraph 4(f) 
lays “the basis for activities down the road in research, policy, and practice” on climate-induced 
mobility669. Furthermore, the activities listed in paragraph 4 might qualify for adaptation-related 
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funding. In this sense, the phrase “measures to enhance understanding” within paragraph 4(f) could 
be interpreted by states and other international donors as an invitation to invest in enhancing the 
knowledge base on climate-induced migration, displacement and planned relocation. The possibility 
to finance human mobility within the climate change framework will be discussed further under 
Section 2.4.2. Finally, in Copenhagen, the inclusion of human mobility within the UNFCCC process 
was confirmed, which counts as a significant step forwards, and gave some legitimacy to the topic at 
the international level. After the Copenhagen summit, NGO’s, academics and some developing 
countries therefore kept on lobbying for the formal recognition of migration as part of adaptation 
action in a legally binding agreement. 
 
1.2.3.3. From Copenhagen to Cancun: the Bonn and Tianjin negotiations 
 
In the months after COP 15, the international community needed to get over the disappointment of 
the Copenhagen summit. The negotiating Parties felt that at least something needed to be achieved 
in Cancun, in order to restore the trust in the UNFCCC. In 2010, the AWG-LCA, which mandate was 
prolonged after the failure of Copenhagen, met three times for negotiations in Bonn. In April, the 
AWG-LCA delegates focused on the organisation and working methods in order to achieve the 
required outcome in Cancun. A new draft of the negotiation text was prepared by the Chair, 
discussed during the June Session, and revised again for the 11th Session of the AWG-LCA in 
August670. However, as most points of disagreement in the text on adaptation action had already 
been resolved on the road to and in Copenhagen, this part of the negotiation text did not change 
significantly during the first months of 2010671. In fact, the AWG-LCA did not immediately re-open the 
discussions on the adaptation text in the progress towards COP16, and decided instead to zoom in on 
other key questions, such as emission reduction targets, which needed to be urgently resolved in the 
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process towards Cancun. Moreover, due to the disappointment in Copenhagen, many advocacy 
groups cut down their activities around humanitarian issues672. Consequently, in line with the rest of 
the adaptation section, the paragraph on climate-induced mobility did not change during the Bonn 
negotiations673.  
From 4-9 October 2010, delegates met in Tianjin during the last meeting of the AWGs before COP16 
in Cancun. As the expectations for Cancun had been considerably scaled down, negotiators of both 
AWGs arrived at the Tianjin meeting with modest aspirations. The goal was no longer to come to a 
legally-binding instrument, but to achieve enough to give the international community the signal that 
a legally-binding outcome remains possible in the future. Delegates abandoned their previous 
statements, such as “nothing is agreed until everything is agreed”, and focused instead on identifying 
areas of convergence on those issues where an agreement could be reached within the remaining 
time before COP16674. The aim was to present a balanced set of decisions in Cancun, encompassing 
the key aspects of the Bali Action Plan, namely a shared vision for long-term cooperative action, 
mitigation, adaptation, finance, technology and capacity building675. However, this strategy rendered 
the discussions in Tianjin more difficult. In the AWG-LCA meeting, many parties desired decisions on 
all elements of the BAP. This meant that there would be no agreement on the well-developed texts 
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on adaptation, technology and REDD+676, as long as there would be no clarity on mitigation 
commitments677.  
The Tianjin discussions, based on the negotiation text circulated in August 2010678, finally led to a 
mixed progress. Some areas, such as technology and REDD+ appeared to be further away from an 
agreement than in Copenhagen. In other areas, such as mitigation, it seemed no progress was made 
at all. More clarity was needed on some sensitive political issues, such as fast-start finance and the 
future of the Kyoto Protocol679. However, many delegates declared there was a positive negotiation 
attitude around the table, and parties were slowly getting over the trauma of Copenhagen. In this 
negotiation context, the elements of a possible Cancun Adaptation Framework were discussed680. 
The AWG-LCA drafting group on adaptation considered the options for institutional arrangements to 
enhance action on adaptation, as well as the mechanisms to address loss and damage, support for 
developing countries and reporting. The establishment of an Adaptation Committee received wide 
support, just as the establishment of a process for LDCs to formulate and implement National 
Adaptation Programmes of Action681. 
In Tianjin, the reference to climate-induced mobility was safeguarded within the adaptation section. 
A high level panel on climate-induced migration at the Global Forum on Migration and development 
in November 2010682, as well as the announcement of a specific mentioning of migration and 
displacement within the IPCC’s upcoming 5th assessment report, helped sustain the idea that human 
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mobility must be incorporated in the international climate regime683. However, the wording of the 
mobility paragraph changed in Tianjin, for the first time after COP15. Further developments in 
research had brought about a more nuanced view at the negotiation table, which was reflected in a 
more differentiated form of paragraph 4(f) of the negotiation text684.   
The earlier wording  
“Measures to enhance understanding, coordination and cooperation related to national, regional and 
international climate change induced displacement, migration and planned relocation, where 
appropriate”; 
changed into  
“Measures to enhance understanding, coordination and cooperation with regard to climate change 
induced displacement, migration and planned relocation, where appropriate, at national, regional and 
international levels”
685
. 
While the earlier version of the text could have been interpreted as recognising the existence of 
separate categories of mobility according to the destination of climate-induced migrants, the new 
wording leaves this distinction between national, regional and international migration behind686. 
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Instead, it now underlines the diversity of the levels (national, regional and international) where 
measures on climate-induced mobility are needed (see further under Section 2.2.2.).  
During the AWG-LCA’s closing plenary, the Chair presented its report containing possible 
components of a package of decisions, respecting the two-track approach under the UNFCCC 
negotiation process687.  A key concern of the negotiating parties in Tianjin was to ensure that the 
adoption of this balanced set of decisions would not be regarded as the end of the negotiations for a 
post-2012 climate regime. Therefore, the Cancun outcome would have to declare that the ultimate 
goal of the negotiations remains a legally-binding outcome, and would have to establish a 
programme for achieving this goal688. 
 
2. MIGRATION, DISPLACEMENT AND RELOCATION IN THE CANCUN ADAPTATION 
FRAMEWORK 
 
2.1. The Cancun Agreements 
 
2.1.1. Restoring hope for the climate 
 
At COP16 in Cancun, the international community had to face the challenge of agreeing on the 
components of a new climate deal in a very complex and fragile equilibrium between different 
negotiating blocks. Due to profound preparatory groundwork in the months leading to COP16, the 
Cancun summit produced a set of COP and COP/MOP decisions, united in the Cancun Agreements. 
These Agreements, concluded on 11 December 2010 under both the AWG-LCA and the AWG-KP 
negotiation track, integrated some of the compromises reached in the Copenhagen Accord into the 
formal UNFCCC regime. According to Rajamani, the Cancun Agreements “deploy artful drafting in the 
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face of seemingly irreconcilable differences”689. The most important Agreement for this study is the 
“Outcome of the work of the Ad Hoc Working Group on long-term Cooperative Action under the 
Convention”690. 
The Cancun Agreements represent an important step forward in the fight against global warming, 
and in helping developing countries to protect themselves from the adverse effects of climate 
change.  The negotiating Parties expressed their intention to limit greenhouse gas emissions so as to 
keep global temperature rise below two degrees Celsius above pre-industrial levels, and they 
included a time schedule to review their progress towards this objective691. Furthermore, Parties 
agreed upon the most comprehensive package ever to help developing nations to deal with climate 
change, including agreements on finance, technology and capacity-building. A Green Climate Fund 
was established to support concrete mitigation and adaptation projects in developing countries in 
the future692, while a fast-start finance system had to provide developing countries with new and 
additional resources, amounting to 30 billion USD for the period 2010-2012693. Furthermore, a 
Technology Mechanism was created to support the innovation, development and spread of climate-
friendly technologies694. The Agreements also include measures for the prevention of 
deforestation695, and the monitoring, reporting and verification (MRV) of mitigation and adaptation 
projects. Finally, the Cancun Adaptation Framework was established to enhance action on adaptation 
(see further below in Section 2.1.2.)696.  
The Cancun Agreements were widely applauded in the closing plenary session at COP16 (except by 
Bolivia, which expressly objected to the Agreements; see further under Section 2.3.1.4.).  According 
to Patricia Espinosa, the Mexican Secretary of Foreign Affairs and president of the Cancun 
conference, they launched “a new era of international cooperation on climate change”697. Although 
the Cancun summit started perhaps with not much ambitious goals, at least it succeeded in restoring 
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the trust in the UNFCCC regime that was lost in Copenhagen the year before698. The Cancun process 
has delivered the best of what could realistically be achieved:  although it did not come closer to a 
legally-binding agreement, at least it gave a signal that there was still hope to come to such an 
agreement in the future. The Cancun Agreements showed an increasing will among the negotiating 
Parties to protect poor and vulnerable communities in developing countries from climate change 
impacts. However, the Agreements were not the end of the negotiations on a post-2012 climate 
regime. Even though Parties agreed to limit global temperature increase to a maximum of two 
degrees Celsius, they did not agree upon clear and binding emission reduction targets. The future of 
the Kyoto Protocol was left unresolved. Furthermore, some of the benefits agreed upon in Cancun 
could not be fully realised until many details of the initiatives were further elaborated. And finally, 
even though the form of the final outcome of the negotiations was still unclear, a legally-binding 
agreement remained the ultimate goal to achieve. 
 
2.1.2. Strengthening adaptation action through the Cancun Adaptation Framework 
 
With the adoption of the Cancun Agreements, the focus of the international climate community 
clearly shifted from mitigation to adaptation, reflecting increased support for developing countries to 
adapt to the adverse effects of climate change. As for adaptation measures, the negotiating Parties in 
Cancun delivered what they had promised, which is making progress in defining a comprehensive 
adaptation framework, enabling all states to share knowledge on adaptation and helping developing 
countries to develop and implement adaptation actions. 
The Cancun Agreements affirm that “[a]daptation must be addressed with the same priority as 
mitigation and requires appropriate institutional arrangements to enhance adaptation action and 
support”699. Parties also agreed that  
“adaptation is a challenge faced by all Parties, and that enhanced action and international cooperation 
on adaptation is urgently required to enable and support the implementation of adaptation actions 
aimed at reducing vulnerability and building resilience in developing country Parties, taking into 
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account the urgent and immediate needs of those developing countries that are particularly 
vulnerable”
700
. 
With the aim of enhancing adaptation action, as required by the Bali Action Plan, Parties established 
the Cancun Adaptation Framework701.  Under this Framework, which is the result of three years of 
intensive negotiations on adaptation, states are invited to  
“enhance action on adaptation…, taking into account their common but differentiated responsibilities 
and respective capabilities, and specific national and regional development priorities, objectives and 
circumstances”
702
.  
The Cancun Agreements call for countries to plan, prioritise and implement adaptation actions at the 
national level, taking into account local and national vulnerabilities703. Countries can further enhance 
adaptation action through, inter alia, impact, vulnerability and adaptation assessments704, by 
strengthening institutional capacities and enabling environments for adaptation705, by building 
resilience of socio-economic and ecological systems706, by enhancing climate change related disaster 
risk reduction strategies707, through research, development and transfer of technologies and 
capacity-building708, and by improving climate-related research and systematic observation for 
climate data collection and modelling709. Remarkably, this list of possible adaptation measures also 
refers to climate-induced human mobility in paragraph 14(f). This paragraph, which will be discussed 
further below, will go down in history as the first ever mentioning of climate migration in an official 
COP decision within the international climate regime. 
In addition to the Cancun Adaptation Framework, COP16 also launched the creation of the 
Adaptation Committee710. This new Committee is charged with the task of providing support for the 
implementation of the above mentioned country-driven adaptation measures. It can do this by, inter 
alia, providing technical support and guidance to states711, strengthening knowledge-sharing712, and 
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promoting synergy between various stakeholders713. Furthermore, the Adaptation Committee can 
provide information and recommendations to the COP, drawing on good practices714, and consider 
information of states on their monitoring and review of adaptation measures715. At COP17, which 
took place in Durban, South Africa in November-December 2011, Decision 2/CP.17 further 
established the modalities and procedures for the functioning of the Adaptation Committee716.   
The Cancun Agreements also established a process for the least developed countries (LDCs) and 
other interested developing states to formulate and implement national adaptation plans as a means 
of identifying their adaptation needs and implementing strategies addressing those needs717. The SBI 
Work Programme on Loss and Damage was created to address loss and damage from climate change 
impacts in developing countries that are particularly vulnerable to the adverse effects of climate 
change718 (see further below in Section 3.2.). Parties are invited to consider options on how to 
manage and reduce loss and damage, including the possible development of a climate risk insurance 
facility, micro-insurance and resilience-building through economic diversification, and ways to 
address rehabilitation from the impacts of slow-onset events719.  
Together with the creation of the Green Climate Fund, the establishment of the Cancun Adaptation 
Framework, aimed at enhancing action on adaptation in a coherent manner, was generally 
considered as a positive step forward720. It lays a stronger foundation for environmentally-vulnerable 
countries to formulate adaptation strategies, taking into account the vulnerabilities and migration 
needs of vulnerable communities. However, whether the Cancun Agreements do more than 
confirming everyone’s good intention, is sometimes questioned.  Many details of the agreements, 
such as the composition of and modalities and procedures for the Adaptation Committee, were left 
for further elaboration. At COP17 in Durban, the implementation of the Cancun Adaptation 
Framework was further advanced, as Parties agreed on procedures for the Adaptation Committee, 
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activities to be undertaken under the SBI Work Programme, and modalities and guidelines for the 
national adaptation plans721. 
These developments in the area of adaptation to the adverse effects of climate change are crucial  to 
vulnerable communities, whose emigration pressure has raised due to the impacts of global 
warming. The next Section will discuss the possible measures that could emerge from the inclusion of 
human mobility in the Cancun Adaptation Framework. 
 
2.2. Paragraph 14(f) on migration, displacement and planned relocation 
 
The past decennia, the topic of climate-induced human mobility has gone through a long negotiation 
process, in the shade of politically more difficult topics such as emission reduction targets and 
climate finance. At the AWG-LCA meeting in Tianjin, the reference to climate migration in the 
negotiation text changed for the last time, and was then carried forward to COP16 in Cancun.  
With the adoption of the Cancun Agreements, the reference to climate change-induced migration, 
displacement and planned relocation was secured in an official COP outcome. The Cancun 
Adaptation Framework now includes paragraph 14(f), which reads as follows: 
“14. Invites all Parties to enhance action on adaptation under the Cancun Adaptation Framework, 
taking into account their common but differentiated responsibilities and respective capabilities, and 
specific national and regional development priorities, objectives and circumstances, by undertaking, 
inter alia, the following: 
…. 
(f) Measures to enhance understanding, coordination and cooperation with regard to climate change 
induced displacement, migration and planned relocation, where appropriate, at national, regional and 
international levels”
722
. 
As discussed above, the new structure of the text clarifies that climate change leads to various types 
of human mobility, which demand for different types of policy measures, to be implemented at three 
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policy levels723.  The issue is included in a list of activities which the Cancun Adaptation Framework 
regards as possible adaptation measures. In contrast to earlier versions of the negotiation text, 
climate-induced migration is not treated as a stand-alone provision, which would in fact have 
attached a different weight to the topic. Instead, the current text placement recognises that human 
mobility might be part of adaptation action in the future724. Although it is treated as a rather 
technical matter, due to its placement in the agreed text, paragraph 14(f) can have important effects. 
In particular, the adaptation measures listed in paragraph 14 might qualify for adaptation financing in 
the future725. This and other implications of paragraph 14(f) will be discussed further in Sections 2.4 
and 2.5. First, this Section delves further into the actual wording of paragraph 14(f), and the kind of 
activities which could emanate from the inclusion of migration into the adaptation framework. 
The text of the mobility reference outlines 3 types of climate-induced mobility (migration, 
displacement and planned relocation), 3 kinds of measures (understanding, coordination and 
cooperation), and 3 policy levels to address the issue (the national, regional and international level). 
Based on this structure of paragraph 14(f), Warner has developed a matrix of 27 permutations, which 
can serve as a basis to discuss possible measures arising from this paragraph726. 
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Figure: matrix with structure of paragraph 14(f): type of human mobility and action, levels of 
action
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Figure: possible types of measures that could emerge related to paragraph 14(f)
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2.2.1. Type of mobility: migration, displacement and planned relocation 
 
Climate change severely impacts upon people’s livelihoods. In particular those communities who rely 
on ecosystem services for their livelihood are most vulnerable to the degradation of the 
environment729. For those regions where climate change mitigation measures are too little and come 
too late, people will have to adapt to a degrading environment. Where people are able to adapt, they 
might be able to remain in their environment. Where adaptation fails, people might be forced to 
leave their traditional habitat. While during the past decennia, most academic attention was focused 
on such forced environment-induced displacement, there is now a growing recognition that 
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migration itself might be one of the possible strategies to adapt to a changing environment (see 
above in Chapter III)730. 
The adverse effects of climate change thus lead to different kinds of human mobility, as discussed in 
PART I of this thesis. Environmental changes influence national and international migration patterns 
in three ways: evidence from field-based research confirmed that environmental changes act as a 
push factor for internal as well as international migration. However, people not only migrate out of 
areas with high environmental risks, but also move into vulnerable areas. Finally, environmental 
degradation also leads to “immobility”, as it often limits people’s capacity to move. After all, 
migration requires substantial social, economic and human capital. As the adverse effects of climate 
change will dismantle parts of this capital, it is expected that large populations will become 
“trapped” in vulnerable regions, without being able to migrate to better areas731. 
While earlier versions of the negotiation text randomly used the terms climate-induced ‘migration’ or 
‘climate refugees’, the terminology of paragraph 14(f) seems to be more thought-out. With the 
reference to both migration, displacement ánd planned relocation, the drafters recognised the 
diversity of human mobility caused by climate change. While migration refers to the individual choice 
of people to leave a degrading environment, or at least to choose a point of departure and 
destination, displacement refers to those which are forced to leave their destructed environment in 
order to survive. Finally, the drafters also considered human mobility in a more organised way, by 
including the planned relocation of a population in the face of environmental disruptions. 
Within the debate on migration and environmental change, it is necessary to discuss which 
possibilities can allow vulnerable communities to remain in their original habitat, and how to protect 
environmentally displaced persons who have no other option but to leave their destructed 
environment. However, one of the most important messages from environmental and social 
scientists, is that we need to increase the range of adaptation alternatives available to vulnerable 
communities. In this sense, human mobility itself has been recognised as an important adaptation 
strategy. Both ‘planned relocation’, moving populations in an organised way to less vulnerable places 
and facilitated ‘migration’, broadening the opportunities for individuals to migrate, can help people 
to adapt to a changing environment. 
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It is therefore only to be applauded that both migration and planned relocation are listed in 
paragraph 14(f) among a range of possible adaptation actions. However, remarkably, also measures 
regarding displacement are listed as adaptation measures, while in fact displacement should be 
considered as a failure of adaptation. The reference to displacement in paragraph 14(f) should 
therefore be interpreted as measures to enhance understanding, coordination and cooperation with 
regard to the prevention of displacement, and the protection of climate-induced displaced persons. 
Finally, planned relocation of large populations may be an option for governments in the face of 
predicted environmental degradation, such as sea level rise (permanent relocation), or sudden-onset 
natural disasters (temporary relocation). In the Foresight Report, ‘planned relocation’ is defined as 
“the movement of people, typically in groups or whole communities, as part of a process led by the 
state or other organisation, to a predefined location”732. This category also includes persons who 
need to be relocated in the wake of large mitigation projects, such as the production of agrofuels and 
hydropower plants, or due to large-scale adaptation projects, such as sea walls, replanting of 
mangroves, and restoration of marshlands733. It should be noted that planned relocation can occur 
on a continuum from voluntary to forced human mobility. Faced with drought and desertification, 
relocation can be promoted as part of a variety of policy alternatives, while in case of the so-called 
sinking island states, it might have to be considered as a necessary adaptation for the survival of the 
inhabitants. However, planned government-led resettlement is sometimes used as a cover for forced 
evictions of certain parts of the population, based on political, cultural or racial grounds. In such 
cases, ‘planned relocation’ is a disguise for forced displacement, and should be treated that way. 
 
2.2.2. Level of action: national, regional and international level 
 
As discussed above, the first draft negotiation texts which finally led to paragraph 14(f) of the Cancun 
Agreements, explicitly referred to national as well as international migration. However, the 
negotiators chose to leave out the explicit distinction between national and international movement. 
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Instead, paragraph 14(f) now distinguishes between national, regional and international responses to 
the issue of climate-induced migration. 
Even though most climate-related migration will occur within states, the issue is obviously of 
international concern. The reference to the international level should thus be understood as 
encompassing international cooperation and international standards to deal with climate-related 
migration, displacement and relocation, whether such movements are internal or across 
international borders734. Furthermore, various governmental agencies and non-governmental 
organisations involved in the environment or migration debate at the international level are now 
challenged by mixed-motive migration flows, and have up till now not clearly defined their role 
towards the issue of environment-induced mobility.  Organisations such as UNEP, the UNHCR or the 
IOM can play a crucial role in the policy debate as well as on the field. The question whether the 
issue of environment-induced migration raises additional institutional needs at the international level 
therefore urgently needs to be addressed. 
At the regional level, the policy approach towards environmental change and human mobility differs 
widely between different regions. While the population as well as policymakers in climate hotspots 
such as the South Pacific or Sub-Saharan Africa are since many years well-aware of climate-induced 
human mobility, the EU has long disregarded the issue (see further below in Chapter VI, Section 2.1.). 
However, if adaptation strategies fail within national borders, crucial responses might be found 
under the umbrella of regional cooperation. Not only should regional organisations raise more 
awareness on the issue, they could also contribute by funding more research to broaden the 
knowledge base on environment-induced mobility within, from or to their region. The European 
Commission has for example funded case studies under the EACH-FOR Project, with the aim of 
describing the causes of environment-induced forced migration and providing plausible future 
scenarios of environment-induced displacement735.  
Human rights standards or guiding principles to deal with internally or internationally displaced 
persons or migrants might also be developed at the regional level. In October 2009, the African 
Union adopted for example the Convention for the Protection and Assistance of Internally Displaced 
Persons in Africa (Kampala Convention)736. Specifically emphasising natural disasters and man-made 
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disasters, including climate change, as one of the major causes of internal displacement, this 
Convention grants climate-induced migrants equal protection as other internally displaced 
persons737. As some states may carry a larger burden of affected populations moving across borders 
than others, one of the challenges is furthermore to ensure equitable burden-sharing of displaced or 
migrating populations within the region. In addition, reducing irregular border crossing as much as 
possible, as well as decriminalising forced environmentally-displaced persons moving across borders 
might be a task taken up by regional organisations. In tackling climate-induced migration and 
displacement, states could thus cooperate at the regional level, i.a. by creating migration 
opportunities and win-win migration projects between countries with a pressing emigration need 
and countries with labour shortages. For example the EU and Economic Community Of West African 
States (ECOWAS) models of free movement of citizens under certain conditions could serve as 
regional mobility models to be applied in other regions, perhaps with a more specific focus on 
environment-induced migrants738. The last PART of this thesis takes such a regional approach, aiming 
to identify a set of policy options for the EU to design appropriate legislation and regulatory 
frameworks to promote international adaptive migration. 
Finally, a more systematic integration of human mobility patterns into national adaptation planning 
is recommended, together with the incorporation of environmental changes and adaptation plans 
into national migration policies739. States could for example take climate-induced population 
movements into account in rural and urban development planning or into their disaster risk 
management framework, or develop migration policies directed at vulnerable communities affected 
by the adverse effects of climate change. Some states have in the past admitted victims of natural 
disasters onto their territory on an ad hoc basis, or have already enacted asylum systems to grant 
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temporary protection to disaster-induced displaced persons740. The national, regional and 
international policy levels are thus complementary fora to address the issue of climate change-
induced human mobility in a comprehensive manner. 
 
2.2.3. Type of action: measures to enhance understanding, coordination and 
cooperation 
 
Paragraph 14(f) outlines three kind of activities related to human mobility that could enhance 
adaptation action, that is: understanding, coordination and cooperation. Firstly, states and 
international organisations could support research, case studies, and pilot projects to widen the 
knowledge base on climate-related movement. Funding for empirical research could be made 
available at the national, regional and international level, depending on the needs and priorities of 
individual countries and organisations741. As described in PART I of this study, in recent years several 
research projects have described the complex relationship between migration and environmental 
changes. However, despite this myriad of rather general research, there remains a need for more 
specific knowledge-building on environment-related migration. In particular on the implications of 
migration for adaptation, enhanced monitoring and pilot projects could form the basis of better-
informed international dialogue and policy proposals. Furthermore, the Foresight Report proposes 
for example to give priority to understanding the resilience of communities that are moving to, or are 
trapped in, vulnerable urban areas, particularly in low-income countries742. 
Secondly, cooperation means for example that gaps must be closed between the humanitarian, 
development and climate change communities and policies743. According to Warner, this could be 
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achieved by “factoring climate change adaptation considerations into existing national development 
plans or into Poverty Reduction Strategy Papers as well as into Disaster Risk Reduction Strategies 
(DRRs) and other risk management strategies aimed at building resilience and reducing 
vulnerability”744. States on the other hand might cooperate on an operational level, in order to 
manage increasing flows of climate-induced migrants and displaced persons. In case people are 
displaced in border areas, regional cooperation might be required, while examples of regional labour 
migration agreements may serve as models to facilitate international migration as an adaptation 
strategy745. 
Finally, as for coordination measures, paragraph 14(f) will probably have the least impact on 
displacement, as this would probably continue to take place through coordination between 
humanitarian organisations and the UN cluster approach746. On the other hand, it is less clear how 
coordination on voluntary migration should take place, as this touches upon the important national 
prerogative of defining who can enter a country’s territory. Whether or not states decide to facilitate 
international adaptive migration therefore largely remains a matter of state sovereignty, and will be 
decided upon at the national, and not the international level. In certain regions however, such as the 
EU, coordination on voluntary migration might begin to be addressed at the regional level. Finally, 
coordination on planned relocation could gain importance in the future, as it becomes clear that 
certain populations, for example in the Pacific Island Nations, need to be entirely relocated. Similarly, 
large mitigation or adaptation projects might necessitate government-led population relocation. 
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Although such measures will mainly be discussed at the national level, guiding principles could be 
developed at the regional or international level747. 
The future will have to clarify what kind of measures do actually emerge from this paragraph, but it is 
clear that the negotiators did not want to go any further than this. Paragraph 14(f) invites states to 
take measures regarding the understanding, coordination and cooperation on climate-induced 
mobility, but it does not ‘invite’ them to grant residence rights to climate-induced displaced persons, 
or to facilitate international migration as an adaptation strategy for the most affected and vulnerable 
populations. This rather ‘weak’ language is one of the reasons why the topic of climate migration 
survived many years of negotiations.   
 
2.3. Legal value and enforcement of human mobility in the Cancun 
Adaptation Framework 
 
When in 2007 the Bali Action Plan launched the negotiation process to come to an ‘agreed outcome’ 
on long-term cooperative action on climate change, it was scheduled to reach this outcome in 
Copenhagen in December 2009748. However, as COP15 failed to achieve this goal, the mandates of 
the AWG-LCA and AWG-KP were extended for another year, with a view to come to an agreed 
outcome at COP16 in Cancun. 
Although the Bali Action Plan urged Parties to reach an agreed outcome for a post-2012 climate 
regime, it did not specify the legal form which such an ‘agreed outcome’ should take749. The legal 
form of the agreed outcome was an important area of discussion in the process towards the Cancun 
conference. While some negotiating Parties preferred to conclude COP16 with a series of COP 
decisions with the AWG-LCA’s outcome, others gave preference to a new treaty or protocol, to 
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replace either to supplement the UNFCCC750. Other possible options included a set of COP decisions 
with a mandate to conclude a new treaty or protocol at one of the next COP meetings. 
In order to better grasp the legal significance of the migration reference within the Cancun 
Adaptation Framework, this Chapter first explores the legal position of the Cancun Agreements in the 
progress towards an ‘agreed outcome’, before it assesses the possible legal value of the mobility 
reference itself. Finally, it briefly touches upon the question of compliance and enforcement of 
migration provisions within the Adaptation Framework. 
 
2.3.1. Legal value of the Cancun Agreements 
 
2.3.1.1. The Cancun Agreements: at last an ‘agreed outcome’? 
 
The Cancun Agreements consist of a set of significant COP and COP/MOP decisions, concluded on 11 
December 2010 under both negotiation tracks. They include Decision 1/CP.16 on the outcome of the 
work of the AWG-LCA751, Decision 1/CMP.6 on the outcome of the work of the AWG-KP752, and 
Decision 2/CMP.6 on land use, land-use change and forestry753. 
The text of the Cancun Agreements itself makes clear that the Agreements do not constitute the 
“agreed outcome” as required by the Bali Action Plan. Already in the preamble, the COP notes that 
“nothing in this decision shall prejudge prospects for, or the content of, a legally binding outcome in 
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the future”754. Furthermore, the mandate of the AWG-LCA is further prolonged755, in order to 
“continue discussing legal options with the aim of completing an agreed outcome based on decision 
1/CP.13 (Bali Action Plan)”756. Although the AWG-LCA’s mandate was extended for one more year, 
the text did not stipulate a new deadline to come to such an agreed, legally-binding, outcome. This 
fostered the fear that the UNFCCC regime might be weakened in the absence of a new legal 
instrument757. 
Although the Cancun Agreements were not the end of the quest for a legally binding ‘agreed 
outcome’, they do contain important provisions, among which the topic of this research. Therefore, 
it is important to assess what then the exact legal value is of the Agreements (see further below in 
this Section), more in particular of the migration paragraph (see further in Section 2.3.2.), and if and 
how they can be enforced (see further in Section 2.3.3.). 
 
2.3.1.2. COP decisions as a source of public international law? 
 
In the “treaty-based context” of international environmental law, often resulting from multilateral 
environmental agreements (MEAs) such as the UNFCCC, the creation of legal obligations usually 
depends on the explicit consent of State Parties758. Being the dominant source of international 
environmental law, MEAs represent a traditional hard law source of public international law, as 
enumerated in Article 38 of the Statute of the International Court of Justice (ICJ)759. They are 
generally adopted at a diplomatic conference, and need to be signed and ratified by a sufficient 
number of states to be brought into force. However, this standard procedure of law-making, set out 
in the Vienna Convention on the Law of Treaties760, has been found unsuitable for the expansion or 
modification of treaty obligations. In order to come up with timely responses to quickly changing 
environmental conditions, law-making in international environmental law has shifted from 
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conventional processes based on states’ consent, towards more consensus-based and majority 
decision-making processes under the auspices of COPs as the MEA’s institutional core761. 
The normative role of COPs in international environmental law has thus developed significantly. In 
MEA-based legislative processes, their tasks range from the interpretation of treaty obligations to the 
negotiation and adoption of texts to be ratified later by the MEA parties. In addition, most MEAs 
grant their COPs the authority to take measures to enhance the implementation of the treaty 
provisions. With this aim, COPs develop rules, modalities and procedures for the implementation of 
particular MEA provisions, discuss compliance, financial and organizational aspects of the treaty, and 
establish subsidiary bodies. Moreover, certain MEAs explicitly charge the COP to perform a number 
of specific tasks762.  
While most of this activity only addresses the internal operation of the MEA regime, some COP 
measures may touch upon the Parties’ external obligations763. COPs may thus contribute to the 
interpretation, and even development, of international legal obligations. Even consensus-based 
resolutions and decisions taken by the COP can influence substantive obligations which Parties have 
under the underlying treaty. They can enrich Parties’ obligations by thickening them, or “add to the 
fullness of the obligations by adding to the text of the original treaty through interpretation and 
guidance”764. However, as COP measures are tightly connected to the underlying treaty, they cannot 
create stand-alone legal obligations (see further below).  
This normative influence of COPs rises the question how COP measures should be placed within the 
framework of the sources of public international law. Decisions of treaty bodies are not mentioned in 
Article 38 of the ICJ Statute, which only refers to international conventions, international customary 
law, general principles of international law, and the ‘subsidiary’ sources of judicial decisions and legal 
teachings765. However, this enumeration of sources of international law is not exhaustive766. Both 
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resolutions of international organisations, although not legally binding, and soft law are generally 
recognised as important additional sources of public international law.  
When COPs formally amend treaties or adopt protocols, Parties’ consent is required to make the 
changes binding upon those Parties. When for example new international climate law comes into 
being through a protocol or amendment to the UNFCCC, the COP only acts as the forum in which the 
parties negotiate and adopt the protocol or amendment767. Such kind of COP activity clearly fits 
within the traditional sources of international law768. However, other COP decisions, such as the 
Cancun Agreements adopted by the COP16 to the UNFCCC, do no require the consent of every Party, 
nor do they foresee in an opt-out system for dissenting Parties. Instead, such COP decisions are 
usually agreed upon through consensus of the Parties769 (see further in Section 2.3.1.4.). Quickly 
changing environmental conditions necessitate decision-making directly by the COPs, rather than 
subject to formal and often lengthy amendment procedures. 
Some scholars refer to consensus-based COP decisions as soft law. The notion of soft law is generally 
understood to have two different meanings, based on the form either the substance of the relevant 
rule. It firstly refers to a range of non-legally binding instruments in the international field. In this 
sense, soft law is contrary to hard law instruments, which are always legally-binding. However, non-
binding soft law instruments do have an important normative significance. They may serve as 
evidence of state practice or opinio iuris necessary for the creation of customary international law, or 
may constitute a subsequent agreement between Parties regarding the interpretation of treaty 
obligations. Furthermore, they sometimes influence national law-making, and are referred to by 
national and international courts770. Eventually, they may even lead to the adoption of legally-binding 
obligations through the conclusion of a treaty. Alternatively, soft law also refers to vague norms and 
principles, which are formulated as an encouragement rather than an obligation. Their vagueness, 
indeterminacy or ‘soft’ character contrasts to clear and specific commitments of hard law 
obligations. Even when contained in legally-binding instruments, these norms are regarded as soft 
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law, sometimes referred to as ‘legal soft law’771. This Section will further focus on the form of the 
document (i.e. the legal value of the Cancun Agreements), while Section 2.3.2. will explore the legal 
character of its substance (more in particular paragraph 14(f)).  
In the international legal framework, the notion of soft law is often used “to fill in the gap between 
non-law and traditional hard law”772: something is either law, non-law, or something in between. In 
particular in rapidly evolving legal areas, such as international environmental law, soft law has been 
used as an adaptable and easy applicable tool of international law-making773. For example the Rio 
Declaration on Environment and Development is usually described as a soft law document. However, 
according to Wiersema, the classification of COP decisions as soft law is oblivious of the particular 
relationship between consensus-based COP measures and the underlying treaty obligations. The 
“grey zone” of international law which soft law represents, is inadequate to describe the important 
legislative features of COP decisions in MEA-based law-making. While COP decisions do not create 
new stand-alone obligations, they can thicken, or in some cases even change, existing state 
obligations, giving them a clear legally normative role. Accordingly, the tripartite classification of hard 
law, soft law and non-law is inadequate to capture this normative role. Yet, despite their legislative 
character, COP decisions do neither fit within the traditional hard law sources of public international 
law774. 
As using the notion of soft law to classify COP decisions is unhelpful, some scholars propose a 
different approach to describe the legal status of consensus-based COP activity. Instead of inquiring 
whether the Cancun Agreements are hard either soft law, we should pose the more concrete and 
relevant question whether its provisions can become legally-binding in international law. The “de 
facto law-making” power of COPs even calls our traditional view on the sources of international law 
into question775. Or as Wiersema puts it: 
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“Whether or not COP activity is hard or soft law is not the most important question. Rather, it is more 
important to focus on understanding the role consensus-based COP activity plays in the international 
legal system and the implications of that role for states’ international legal obligations”
776
.  
In exploring the legal status of the Cancun Adaptation Framework and its provisions, it seems thus 
necessary to explore whether or not the Agreements are legally binding to the Parties to the 
UNFCCC. Whether or not COPs have taken up a real legislative role, depends after all on whether 
their decisions may be binding upon all Parties to the respective treaty, regardless of their explicit 
consent to the COP’s decision. 
 
2.3.1.3. Rephrasing the question: legally-binding nature of COP decisions 
 
A. In general international law 
 
Reframing the question of the categorisation of the Cancun Agreements as hard or soft law into one 
asking whether COP decisions contain legally-binding provisions, allows us to explore the particular 
relationship COP decisions have with their underlying treaty. In order to assess the legal value of COP 
decisions in the international climate regime, I will first discuss the legally-binding nature of COP 
decisions under general international law, before applying these principles to the UNFCCC context. 
The legal status of COP decisions in public international law has been widely debated. At least, their 
legal status can be called “ambiguous”777. Most scholars agree that the legally binding nature of COP 
decisions firstly depends on the authority given to the COP by the treaty creating the COP. Through 
an “enabling clause”, the relevant treaty can authorize the COP to take legally-binding decisions778. 
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Furthermore, the legal status of a COP decision depends on the content of the decision itself, and the 
intent of the Parties779.  
The authority for a COP to take legally-binding decisions must derive from the treaty itself. Treaty 
provisions can however grant such authority either explicitly or implicitly. Explicit grants of authority, 
expressly allowing the COP to change Parties’ obligations in a substantive way, are rather 
exceptional780. An example of explicit powers ascribed to the COP is to be found in the Montreal 
Protocol to the Vienna Convention for the Protection of the Ozone Layer, which grants the COP the 
power to impose significant changes to Parties’ obligations to limit the consumption and production 
of controlled substances by way of adjustments to the protocol781. Implicit grants of authority are 
used more frequently, and allow Parties to implement certain treaty provisions or to expand certain 
rules and modalities of the treaty782.  However, such implicit grants are a weaker basis for taking 
legally-binding decisions783. Moreover, some scholars argue that COP decisions can never create new 
substantive obligations for the Parties, as these would need to be adopted through the formal means 
of revising a treaty, requiring state consent784.  
It is clear from the above that COP decisions introducing new obligations or changing existing 
obligations are not legally-binding, unless there is a treaty provision granting the COP the authority 
to take binding decisions in respect of those issues. However, even in case COP decisions lack legally-
binding character, they can have important consequences. They firstly play an important role in the 
interpretation of treaties, as they can be regarded as a “subsequent agreement between the parties 
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regarding the interpretation of the treaty or the application of its provisions”785. Moreover, COP 
decisions are often framed in mandatory language, making certain conduct obligatory for the Parties, 
or making access to certain benefits dependent on compliance with mandatory terms786. It is 
important to keep in mind that these obligations, although formulated in a mandatory way, are not 
legally-binding obligations in international law without the necessary power attributed to the COP787. 
 
B. In the international climate regime 
 
As the legal character of COP decisions depends mainly on the power given to the COP in its 
respective treaty, it is impossible to generalise about the status of COP decisions788. In the 
international climate regime, neither the UNFCCC itself nor its Kyoto Protocol have explicitly 
empowered the COP, respectively COP/MOP, to adopt legally-binding decisions containing significant 
changes to Parties’ obligations789. However, there are some implicit grants of authority to be found in 
both the UNFCCC and the Kyoto Protocol. Both the COP and COP/MOP are firstly empowered to take 
measures regarding the implementation of the Convention and its Protocol. Article 7 UNFCCC 
authorizes the COP to review “the implementation of the Convention and any related legal 
instruments that the Conference of the Parties may adopt”, and to “make, within its mandate, the 
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decisions necessary to promote the effective implementation of the Convention”790. To this end, the 
COP is not only authorized to examine Parties’ obligations791, or to adopt reports and make 
recommendations on the implementation of the Convention792, but also to “exercise such other 
functions as are required for the achievement of the objections of the Convention as well as all other 
functions assigned to it under the Convention”793.  
There is some discussion as to whether the COP has more than just this general power to implement 
the Convention. According to Rajamani, the COP is empowered to engage in the institutional as well 
as the normative development of the international climate regime794. Even for countries’ substantive 
obligations, the COP would have significant law-making powers. However, unlike the Kyoto Protocol, 
which contains various provisions mandating the COP/MOP to adopt rules on specific issues795, the 
UNFCCC does not grant the COP much rule-making powers796. Article 4 UNFCCC, which contains the 
primary commitments of Parties, does only refer to the COP in some specific paragraphs. As for the 
commitment to reduce greenhouse gas emissions, the COP is for example allowed to review Parties’ 
information797, agree on methodologies for the calculation of emissions by sources and removal by 
sinks of greenhouse gases798, and review the adequacy of measures contained in the Convention799. 
Although Article 4(2)(d) also grants the COP the authority to “take appropriate action”, including the 
adoption of amendments to the Convention’s commitments on emission reductions, the Parties 
chose to adopt binding emission reduction targets for Annex I Parties through the Kyoto Protocol, 
instead of through a COP decision800. Such a protocol is, just as an amendment to the treaty, subject 
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to a consent-based formal adoption procedure, instead of a consensus-based procedure, thus only 
binding states that have explicitly agreed to be bound by it.  
Whether or not the COP can actually adopt legally-binding measures, would thus depend on the 
content of the measures themselves. If those measures merely consist of an elaboration of 
obligations already enshrined in the Convention, the authority of the COP depends on whether the 
specific article of the Convention provides a sufficient legal basis to adopt such measures through a 
COP decision. As for the issue of finance, Article 11(1) UNFCCC states for example that the COP shall 
decide on the “policies, programme priorities and eligibility criteria” of a new financial mechanism. 
Examples of other implicit enabling clauses are to be found in Articles 4(1)(a), 4(2)(c) and (d), 4(8), 
7(2), 7(3), 8(2)(g), 8(3), 9(3), 11(3), 11(4), 12(5), 12(6), 12(8), 12(9), 13, 14(2)(b) and 14(7) of the 
UNFCCC and Articles 2(1)(b), 2(2), 2(3), 3(4), 3(5), 3(9), 3(14), 5(1), 5(2), 5(3), 6(2), 7(3), 7(4), 8(1), 
8(2), 8(4), 8(6), 9(1), 12(3)(b), 12(4), 12(5), 12(7), 12(8), 13(4), 13(5), 13(6), 17 and 18 of the Kyoto 
Protocol. All of these provisions grant the COP the power to decide on the implementation of 
relevant concepts of the treaty, but not to change these concepts or introduce new obligations801. In 
case COP decisions would contain new obligations, the basis of the COP’s power lies only, and 
vaguely, in Article 7(2)(m) UNFCCC. It is doubtful however whether this article mandates the COP to 
adopt new substantive obligations for the Parties802. 
So a COP decision may only be legally-binding if its subject matter falls within an enabling clause 
granting authority to the COP, and provided the Parties’ intent to be bound by it. The legal status of 
the outcome of the AWG-LCA, captured in the Cancun Agreements, thus needs to be assessed 
according to its subject matters. For this research, the question rises whether the Cancun 
Agreements could create legally-binding obligations in respect of adaptation measures. The 
requirement by the Bali Action Plan to create the AWG-LCA as a negotiating group clearly relates to 
the implementation of the UNFCCC, as referred to in Article 7(2) UNFCCC. However, even though 
mitigation and adaptation are now equal pillars within the UNFCCC regime, at the time of the 
adoption of the Convention, all eyes were fixed on mitigating global warming (see above in Section 
1.1.2.). The UNFCCC itself only contains some vague commitments to take measures facilitating 
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adequate adaptation, and to assist vulnerable developing countries in meeting the costs of 
adaptation803. 
As the Bali Action Plan identified adaptation in 2007 as one of the 5 building blocks for the future 
‘agreed outcome’, the topic increasingly gained attention in the ongoing international climate 
negotiations. In December 2010, the adoption of the Cancun Adaptation Framework even counted as 
one of the most important results of COP16. However, none of the UNFCCC provisions on adaptation 
specifically grants the COP the authority to adopt rules, modalities or principles on adaptation. The 
establishment of the Cancun Adaptation Framework by a COP decision thus only relies on the general 
power of the COP granted by Article 7(2), to make the decisions necessary to promote the effective 
implementation of the Convention. Whether this allows the COP to take binding measures on 
adaptation, is highly questionable.  
However, even when COP decisions lack legally-binding character, they did acquire an important 
operational and even normative significance in the international climate regime. According to 
Rajamani, COP decisions have created an institutional compliance architecture in the climate regime, 
and created a negotiation framework to come to agreed and legally-binding outcome. Furthermore, 
the language used in COP decisions is often repeated in subsequent legally-binding texts804. The COP 
even has a direct normative influence, as it is allowed to negotiate amendments805 and protocols806 
to agreements, which then need to be ratified by the negotiating Parties. And where the COP 
develops certain principles, rules or modalities, these provisions, although not legally-binding in a 
formal sense, are often framed in mandatory language. Political commitments of Parties, captured in 
a COP decision, are more likely to be met than if they would not have been incorporated in the 
decision at all807. It can even be said that this way, the COP sometimes creates soft law measures. As 
such, COP decisions have “enriched and expanded the normative core of the regime by fleshing out 
treaty obligations, reviewing the adequacy of existing obligations, and launching negotiations to 
adopt further obligations”808. It can thus also be concluded that the COP to the UNFCCC has acquired 
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an operational and normative significance as to adaptation-related issues, but cannot create 
substantive legally-binding obligations on adaptation measures through a COP decision. 
 
2.3.1.4. Lack of consensus on the Cancun Agreements 
 
A final point relating to the nature of the Cancun Agreements which needs to be discussed, is the 
way the Agreements were adopted. Generally, COP decisions and resolutions are adopted through a 
consensus of the negotiating Parties. However, in the absence of a consensus, the underlying treaty 
may require COP decisions to be taken by a majority or super-majority vote. Unlike in formal 
amendment procedures, explicit consent of a State Party is not required to be bound be a COP 
decision809.  
In the international climate regime, the UNFCCC authorizes its COP to adopt, by consensus, rules of 
procedure for the conduct of its work810. Under the current (draft) rules of procedure, all COP 
decisions of substance need to be taken by consensus, except where otherwise expressly provided811. 
There is however no agreed definition of consensus in the UNFCCC regime. It is generally understood 
as “the absence of express opposition”812. This would mean that every state party can block the 
adoption of a COP decision by expressly objecting to it. For this reason, the Copenhagen Accord was 
not adopted as a decision by the COP15. Instead, it was only ‘taken note of’ by the COP813. There is 
some discussion however as to whether unanimity is needed to adopt a COP decision by 
consensus814.  Most scholars argue that consensus-based decision-making does not require full 
agreement, as abstentions are allowed. Unlike unanimity, consensus is obtained without a vote, and 
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is thus “a political rather than a legal concept”815. This means that objections do not hinder 
consensus, as long as they are not expressed. 
The way the Cancun Agreements were adopted has however provoked some discussion. When the 
Agreements were presented at the last day of COP16, they immediately gained wide support from 
the international community, which had hoped for a promising signal after the Copenhagen failure in 
order to legitimize the existence of the UNFCCC process. However, the Bolivian delegation expressed 
lengthy objections to the Agreements, arguing that the text was not properly discussed by the 
Parties. Indeed, the Cancun Agreements were prepared in closed-door Ministerial consultations on 
secret texts shown by the Mexican Presidency, drawn from non-papers prepared by various 
facilitators. They had not been negotiated in formal sessions, but Parties were however acquainted 
with their content816.  
At the last plenary session, the Cancun Agreements were welcomed with a standing ovation. 
However, due to the express objection of Bolivia, the consensus-based decision-making process of 
the international climate regime is now under discussion. Even though there are examples of 
imminent opposition to earlier decisions within the UNFCCC process, there had never been an 
express objection to an adopted decision before the Cancun summit. The questions thus rises 
whether this adoption of the Cancun Agreements in the face of an express objection by a State Party 
has changed the understanding of consensus in the international climate regime. However, as 
Rajamani describes in glowing terms, “it is unclear what it has been replaced with – a rule of ‘quasi-
consensus’, ‘general agreement’, ‘consensus minus one’, or as one negotiator characterised it, ‘terror 
by applause’”817.  
If consensus can no longer be understood as the absence of express objections, it is not clear how it 
could then be identified. Some countries argue that the overwhelming applause for the adoption of 
the Cancun Agreements demonstrated a consensus among the international community. In this 
sense, consensus would exist by the presence of acclamation, even when express objections exist. 
Others argue that consensus-based decision-making does not grant a veto right to every negotiating 
Party. Although further outside the scope of this thesis, I do agree however with Rajamani that 
acclamation should not be used to overrule express objections of certain, often politically weaker, 
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negotiating Parties.  The consensus rule serves to give COP decisions greater diplomatic and moral 
authority, which is sometimes lacking in the UNFCCC regime818. While a less strict adherence to the 
consensus rule may simplify negotiations in the international climate regime, it remains crucial to 
keep this in mind. As the normative influence of COPs in international environmental law is 
increasing, some questions of legitimacy of international governance become all the more 
important819. The existence of an express objection to the adoption of the Cancun Agreements could 
thus also be held against the legally-binding nature of their content. 
 
2.3.1.5. Customary nature of the Cancun provisions? 
 
Whether or not consensus can still be understood as the absence of express objections, a COP 
decision adopted by consensus is agreed upon by more states than a decision adopted by a majority 
vote. Wiersema consequently argues that “some form of instant or emerging customary 
international law” might be derived from consensus-based COP decisions820. As the Cancun 
Agreements do not represent a traditional source of public international law as a COP decision, it 
might indeed be worth discussing whether the content of the Agreements can be considered hard 
law through the development of customary international law. After all, this traditional source of hard 
law provides an opportunity to create legally-binding obligations without having to be explicitly 
consented by all states821. 
The creation process of customary international law is however difficult to apply to consensus-based 
COP decisions, as they are tightly connected to the underlying treaty. The meaning of the Parties’ 
obligations in the Cancun Agreements thus depends on the content of the UNFCCC itself. And 
although some scholars seem to attach much weight to statements and declarations emanating from 
international conferences in the creation of customary international law822, it must not be forgotten 
that next to a strong and clear opinio iuris, also state practice is needed. Paragraph 14(f) on 
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migration, displacement and planned relocation can only become customary law if states adhere to 
the invitation to take measures to enhance understanding, coordination and cooperation with regard 
to climate-induced human mobility, ánd actually believe themselves to be bound to take these 
measures. Moreover, the wording of paragraph 14, merely “inviting” states to take action, does not 
account for much sense of obligation. Finally, it must be kept in mind that it is only the cumulative 
stating of the same principles by numerous non-binding instruments, that can express the opinio iuris 
of the international community823. As paragraph 14(f) is the first ever mentioning of climate-induced 
migration in a formal COP decision, we cannot (yet) deduce an opinio iuris from this provision. 
As for the legal status of the Cancun Agreements themselves, it can thus be concluded that they 
cannot be regarded as a hard law source of public international law, nor can they be regarded as 
amounting to customary international law. However, even though they cannot give rise to new 
stand-along legal obligations, consensus-based COP decisions can influence Parties’ obligations under 
the underlying treaty, in casu the UNFCCC. They can deepen state obligations by implementing them, 
through interpretation, or by adding to the text of the underlying treaty. The legally-binding nature 
of the provisions within the Cancun Agreements depends on the UNFCCC’s enabling clauses. As for 
measures regarding adaptation, the legally-binding nature of the Cancun provisions is highly 
questionable, due to the lack of such an enabling clause. 
Although the Cancun Agreements do not contain substantive legally-binding provisions on 
adaptation measures, their political commitments may be important to achieve the hoped-for state 
conduct. Therefore, the next Chapter explores the mandatory nature of the migration reference 
within the Cancun Adaptation Framework. 
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2.3.2. Exploring the mandatory nature of the human mobility reference 
 
2.3.2.1. Soft, softer, softest? 
 
In order to assess what kind of normative implications can be derived from the mentioning of 
migration in the adaptation framework, we also need to explore the language of paragraph 14(f) 
itself. While most ‘soft’ provisions are part of ‘soft’ (i.e. non-binding) documents, they can also be 
included into legally-binding instruments. Therefore, it remains crucial to distinguish between the 
form and the substance of an instrument. After all, formally non-binding instruments sometimes also 
contain precisely defined and concrete provisions, imposing certain state behaviour. Such provisions 
could later be perfectly copied into a treaty824, or act as evidence of opinio iuris in the development 
of international customary law. As Dupuy describes, states often exercise much restraint in 
negotiating such mandatory provisions in non-binding instruments, as they clearly grant them 
important political, or even legal, significance. In international environmental law, MEA-based COP 
decisions often frame certain principles or rules in mandatory language. Even though such provisions 
are not legally-binding in a formal sense, they can make certain conduct obligatory for the parties, or 
make access to certain benefits dependent on compliance with those provisions825. It is therefore 
interesting to discuss whether paragraph 14(f) on climate-induced mobility is formulated in such 
mandatory language, entailing operational and/or normative consequences for the Parties to the 
UNFCCC.   
On the other hand, even hard law instruments, like treaties, can contain ‘soft’ provisions, that is, if 
their language is insufficiently clear to hold State Parties to a precise obligation826. Such vague norms 
and principles in hard law instruments are referred to as ‘legal soft law’, and are increasingly used 
due to the often difficult compromises to be reached in international negotiations, as well as due to 
the complexity of the subject matters involved. When clearly determined state obligations cannot be 
defined without preventing certain governments from ratifying the instrument, states often resort to 
a more modest phrasing, for example by merely proposing certain guidelines for state conduct, by 
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describing broad goals instead of imposing strict duties, or by inviting states to adopt the required 
measures at the national level827.  
In 2011 at the Durban climate change conference, the Parties to the UNFCCC agreed to launch a 
negotiation process to adopt “a protocol, another legal instrument or an agreed outcome with legal 
force under the UNFCCC applicable to all Parties”, as soon as possible, and no later than 2015828 (see 
further under Section 3.1.1.). If the international climate community would succeed to come to such 
an agreed, legally-binding outcome in the future, it becomes important to assess how the issue of 
climate-induced mobility should be formulated in a hard law document, in order to bring about the 
required state obligations. The question whether the current migration provision would in that case 
amount to a hard law obligation, or merely a ‘legal soft law’ provision, has therefore become 
relevant. 
 
2.3.2.2. “Inviting” language of paragraph 14(f) 
 
COP decisions vary significantly in the language they use to address state parties, and the intentions 
they want to articulate. For example, terms such as “shall”, “should” and “must” are more forceful 
than terms as “urges”, “encourages” and “recommends”. Different types of phrasing thus represent 
different degrees of political as well as legal obligations. Wiersema even argues that “COP resolutions 
using terms like ‘shall’ have a harder legal status than those that simply ‘urge’ the parties to act”829.  
One of the elements in assessing the legal status of consensus-based COP decisions, would then be 
the level of obligation contained in the language of the COP decision, as this exposes the parties’ 
intent whether or not to be bound by the decision. 
Even though the Cancun Agreements are not legally-binding in a formal sense, they might contain 
terms which make certain conduct mandatory. The reference to climate-induced migration, which 
first appeared in the Copenhagen Accord, was at COP16 incorporated in the formal UNFCCC process, 
albeit with small adjustments. More in general, it must be noted that the text of the Cancun 
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Agreements, in particular in relation to mitigation measures, represents a shift from a more 
prescriptive to a more predictive tone830. While the Copenhagen Accord still committed Annex I 
Parties to implement quantified emission reduction targets by 2020831, the Cancun Agreements 
frame this provision in a more predictive tone, taking note of quantified emission reduction targets 
and nationally appropriate mitigation action to be implemented by Parties832. However, partly due to 
its prescriptive wording, the Copenhagen Accord received more resistance, and was therefore only 
taken note of by the COP, rather than being adopted as a COP decision. ‘Taking note of’ certain 
provisions or documents is increasingly used by the COP in the UNFCCC regime. While COP15 took 
note of the entire Copenhagen Accord, COP16 only took note of certain provisions, more specifically 
of mitigation targets, within the adopted COP decision. Although this formulation represents a 
certain acknowledgement of the existence of those provisions and documents, it signals political 
disagreement on the content. Therefore, its legal significance is almost non-existent833. 
Aside from ‘taking note’, COP16 employed various expressions in its AWG-LCA Outcome Decision to 
address the Parties, going from ‘recognises’, ‘realises’ and ‘confirms’ over ‘affirms’ and ‘requests’  to 
‘agrees’ and ‘decides’. As for Part II on ‘Enhanced action on adaptation’, the COP for example agrees 
that enhanced action and international cooperation on adaptation is urgently required834, and 
decides to establish the Cancun Adaptation Framework and the Adaptation Committee. With the 
inclusion of a specific paragraph on climate-induced migration in the Cancun Adaptation Framework, 
the COP emphasised the importance of the topic. However, although paragraph 14(f) represents a 
huge step forward for the issue of climate migration, the COP did not ask for much: paragraph 14(f) 
merely invites states to take measures on climate-induced migration, displacement and planned 
relocation. ‘Inviting’ states to take action is an even weaker phrasing than other soft law expressions 
to address State Parties used in the Cancun Agreements, such as ‘encourages’ or ‘urges’. 
Furthermore, the migration provision left many options open for states to address climate-induced 
migration, as far as the level of action as well as concerning the type of action to be undertaken835.  
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Together with the placement of the migration paragraph, which treats the issue as a technical matter 
detached from more contentious issues, the vagueness of paragraph 14(f) clearly helped to keep the 
topic in the negotiation text at the Cancun conference. Voluntary measures to enhance 
understanding, coordination and cooperation do not invoke much political disagreement, even on a 
topic which is so divisive as that of climate-induced migration836. The lack of normative language on 
this topic within the Cancun Agreements thus served the primary goal, that is: bringing the issue of 
climate change-induced migration under the attention of international policymakers through the 
international climate negotiations. However, if future negotiations would deliver a legally-binding, 
‘hard’ law agreement, paragraph 14(f), as it is currently phrased, would not lead to more than a legal 
soft law provision. In order to formally oblige states to take measures on climate migration, 
displacement and relocation, the term “invites” would have to be replaced by hard law terminology. 
Nonetheless, it must be pointed out that a status of legal soft law would not be without any legal 
effect. The soft legal status of for example the principles in Article 3 UNFCCC, indicated by the use of 
the word ‘should’ throughout the article and introduced by the words “shall be guided”, does not 
stand in the way of its legal significance. Aside from their relevance for the interpretation and 
implementation of the UNFCCC, the principles of Article 3 create expectations as to the subject 
matters of future climate negotiations. Similarly, the inclusion of climate migration in the Cancun 
Adaptation Framework has created some expectations as to the treatment of the issue in further 
climate negotiations. 
 
2.3.3. Compliance and enforcement of migration-related provisions in the UNFCCC 
regime 
 
When discussing the imperative nature of the Cancun Adaptation Framework, we should not only 
focus on the binding character of COP decisions in a formal legal sense, but also in the sense of being 
enforceable. Enforcement is after all one of the crucial steps in the implementation of international 
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legal obligations. Without effective compliance and enforcement mechanisms, the development of 
internationally-agreed obligations to protect our environment may be of little significance837. 
Particularly the enforcement of international environmental agreements has received a great deal of 
attention during the past decennia838. As the migration provision within the UNFCCC regime does 
currently not entail a legally-binding obligation for states, the issue of enforcement seems not (yet) 
relevant for this research. However, this could change if paragraph 14(f) of the Cancun Adaptation 
Framework would develop into a legally-binding obligation in the future. Although the topic of 
enforcement of international climate law is further outside the scope of this thesis, this subchapter 
briefly describes some of the difficulties in this area. 
The main reasons for non-compliance with international environmental law are a lack of capacity, a 
lack of information, and an unclear internal division of competences839. As for the implementation of 
a future binding migration-related paragraph, it would for example be necessary to make national 
authorities aware of the existence of such a provision in the international climate regime, and to 
create the political momentum for the implementation of some of the recommendations through 
national and regional migration law and policy. Currently, it seems challenging to convince public 
opinion into treating migration as an adaptation strategy for environmentally-vulnerable 
communities, or to create protection regimes for environmentally-displaced persons. Furthermore, 
policymakers need to be informed on how to implement migration-related provisions of 
international environmental law, as it is not always clear which laws and migration instruments could 
be applied. PART III of this research therefore aims to provide policymakers at the national and 
European level with some policy recommendations on how to account for environmental drivers of 
migration in their migration legislation. 
When states do not comply with their obligations set forth in multilateral environmental agreements, 
such as the UNFCCC, they might be held responsible for an internationally wrongful act under 
international law840. However, the traditional dispute settlement machinery, as referred to in Article 
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33 of the UN Charter841, is not always suited for the enforcement of international environmental law, 
as it often presupposes the presence of an ‘injured state’ requesting reparation for a violation of 
international law, and entails often complex and lengthy international proceedings842. In order to 
ensure compliance with international environmental law, MEAs have therefore created their own 
compliance mechanisms, next to these traditional dispute settlement procedures843. These 
mechanisms, including requirements for the provision of information, institutionalised procedures to 
consider instances of non-compliance, and/or specific dispute settlement procedures, aim to 
enhance the effectiveness and implementation of the underlying MEA, and apply uniquely to the 
treaty which created it. They offer a more political solution in case of non-compliance with MEA 
obligations, and are considered as a way of dispute prevention instead of dispute settlement844. 
In the UNFCCC regime, the Subsidiary Body for Implementation (SBI) was created by the Convention 
itself to advice the COP on all matters concerning the Convention’s implementation, and to assess 
the information provided by the Parties, for example on yearly inventories on the emission of 
greenhouse gases and the storage of these gases in sinks845. The catch-all provision of Article 7 
UNFCCC has served as the legal basis for the COP to adopt compliance mechanisms846. However, COP 
decisions, even in case they would contain legally-binding provisions, cannot fall under such 
compliance mechanisms. There seems to be no ground in the UNFCCC itself to justify the adoption of 
an enforcement mechanism for COP decisions. The COP itself, which legal authority is based on 
UNFCCC provisions, has no authority to establish a compliance regime to enforce its own decisions847. 
This is in contrast to the Kyoto Protocol, where Article 18 has given the COP/MOP a mandate to 
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adopt a compliance mechanism that can have binding consequences if it is adopted by means of an 
amendment to the Protocol848. 
Although the Cancun Adaptation Framework does not contain legally-binding obligations for states to 
take specific adaptation measures, COP16 established the Adaptation Committee with the aim of 
promoting “the implementation of enhanced action on adaptation in a coherent manner”849. With 
this goal in mind, the Committee can: (a) provide technical support and guidance to the Parties, (b) 
strengthen, consolidate and enhance the sharing of relevant information, knowledge, experience and 
good practices at various policy levels, (c) promote synergy and strengthen engagement with 
national, regional and international organisations, centres and networks, (d) provide information and 
recommendations, drawing on adaptation good practices, for consideration by the COP when 
providing guidance on means to incentivize the implementation of adaptation actions, and (e) 
consider information communicated by Parties on their monitoring and review of adaptation actions, 
support provided and received, possible needs and gaps and other relevant information850.  
Coming back to climate-induced migration, the Adaptation Committee could thus play an important 
role in the implementation of some of the measures contained in paragraph 14(f) of the Cancun 
Adaptation Framework. The Committee could take up the task of providing the COP as well as 
individual states with policy recommendations on how to undertake measures to enhance 
understanding, coordination and cooperation with regard to various types of climate-induced human 
mobility. In particular paragraph 20(d) enables the Adaptation Committee to formulate 
recommendations on good practices, for example on migration programmes which have been used 
to  reduce the vulnerability of affected communities. According to Warner, the Adaptation 
Committee could also provide technical advice on possible adaptation activities related to migration, 
displacement and planned relocation. However, it does not have a direct decision-making power 
over climate funding851. 
It can be recommended to further elaborate such ‘soft compliance mechanisms’, in particular when 
there are no hard law obligations in sight for the near future. However, the implementation of the 
measures outlined in paragraph 14(f) of the Cancun Adaptation Framework cannot only be achieved 
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through the UNFCCC regime. Most measures related to climate-induced human mobility will need to 
be implemented through national and/or regional migration law and policy (see PART III of this 
thesis). The UNFCCC process has a more “catalytic role”, and could provide Parties with mechanisms 
to help coordinate and support their activities related to climate-induced migration, such as 
adaptation funding and the SBI Work Programme on Loss and Damage852. Furthermore, urgent 
adaptation needs related to climate migration could be identified through National Adaptation 
Programmes of Action (NAPAs). The next Chapter will delve further into some of these supporting 
implementation mechanisms. 
 
2.4. Implementation of migration-related provisions through the UNFCCC 
Adaptation Framework 
 
The inclusion of human mobility in the Cancun Adaptation Framework represents a milestone for the 
issue of environment-induced migration, as it is the first ever mentioning of migration in an agreed 
COP outcome853. Although paragraph 14(f) is not legally-binding, it could have important replications, 
as it is situated in an important part of the Adaptation Framework. In order to prepare our 
adaptation strategies to deal with an increase in human mobility as people seek to respond to a 
degrading climate, it is necessary to discuss how to translate paragraph 14(f) into concrete 
adaptation actions on the ground. In other words, how can the migration-related measures 
contained in paragraph 14(f) be implemented? This Section analyses how to put words into action 
through the UNFCCC Adaptation Framework. 
Even though the measures contained in paragraph 14(f) need to be implemented through migration 
law and policy, the UNFCCC adaptation framework itself offers some tools to enhance the efficient 
implementation of adaptation action. In particular the issue of adaptation funding has received a lot 
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of attention in the debate on climate-induced migration, as well as the incorporation of climate-
induced human mobility into National Adaptation Programmes of Action (NAPAs). Furthermore, as 
discussed above, adaptation could be supported through technology and capacity-building under the 
Subsidiary Body for Implementation (SBI) and the Adaptation Committee. In addition, risk 
assessments could help to identify vulnerable communities for participation in programmes for 
adaptive migration. Affected states could be assisted in developing such risk assessments by 
international and national institutions, and adaptation funding could be allocated fur such 
assessments.   
 
2.4.1. Implementing adaptation at the national level 
 
2.4.1.1. National Adaptation Programmes of Action (NAPAs) 
 
A. Identifying urgent adaptation needs 
 
One way of implementing paragraph 14(f) is to incorporate climate-related migration into the 
broader adaptation framework via National Adaptation Programmes of Action (NAPAs). COP 7 in 
Marrakech in 2001 has introduced NAPAs to help the LDCs, which will suffer disproportionately from 
the adverse effects of climate change, to design immediate adaptation plans. These programmes 
provide the main mechanism for those countries to identify their most urgent adaptation needs and 
priority actions854. 
Through the NAPAs, the LDCs can respond to their most imminent adaptation needs, for which 
further delay would increase their vulnerability and/or financial costs.  NAPAs generally contain 
background information on the country concerned, an assessment of the LDC’s vulnerabilities to 
climate change, potential barriers to the implementation of adaptation activities, and a list of 
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proposed adaptation projects855. These adaptation strategies are defined at the national and 
community level, and typically include projects related to early-warning systems, disaster risk 
reduction, improving food security and water resource management. As of December 2011, 47 
countries have submitted NAPAs to the UNFCCC Secretariat856. In order to implement all of these 
NAPAs, financial support from the international community is crucial. For example the Least 
Developed Countries Fund (LDCF) therefore finances the preparation and implementation of NAPAs 
(see further below in Section 2.4.2.). 
 
B. Mainstreaming human mobility in the NAPAs 
 
The ways in which NAPAs address migration, displacement and planned relocation say a lot about 
how states view climate-related human mobility. While some countries profoundly discuss the issue 
in their NAPAs, others address climate-related migration only remotely857. A recent Report issued by 
the University of Sussex has shown that a variety of types of movement is represented in the NAPAs: 
out of the 45 NAPAs reviewed, 13 refer to rural out-migration, 9 to pastoralist migration between 
two locations, and 14 to climate-induced resettlement and displacement. However, most NAPAs 
treat migration as a negative consequence of global warming, or even as an obstacle for successful 
adaptation858. Consequently, the majority of proposed policy measures are aimed at limiting, or even 
stopping, migration flows, in particular when it concerns rural out-migration. 
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Human mobility appears to be most thoroughly addressed in the NAPAs of African countries, while 
almost half of the reviewed NAPAs contain little consideration of the issue859. In particular for 
countries such as Bangladesh, Cambodia and Nepal, this lack of attention is remarkable, as these 
countries are severely confronted with climate-induced migration, displacement and relocation. 
Clearly, the variability in the extent to which migration is discussed in NAPAs does not correspond to 
the relative importance of climate-induced migration in these countries. The Report furthermore 
describes how NAPAs overwhelmingly focus on internal migration, mostly neglecting cross-border 
movement860. Only Mali’s NAPA explicitly links drought to international migration, referring to high 
rates of emigration to West Africa’s coastal countries and to European countries861.  
From the NAPAs with a substantial discussion on migration (i.e. containing 20 or more references to 
the issue), the majority was predominantly concerned with internal migration as an adaptive 
response to drought, focusing in particular on seasonal and rural-urban migration of farmers and 
herders862. The dominant perspective in these NAPAs was however a rather negative view on these 
migration flows. Chad’s NAPA for example views climate-related movement as leading to 
competition over the best land863, while the NAPA of Mauritania links migration to the spread of 
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contagious diseases and the formation of disorderly suburban settlements864. According to Togo’s 
NAPA, migration of farmers to new lands leads to deforestation, sanitation and higher rates of 
unemployment865. Consequently, these countries proposed adaptation priority projects that seek to 
limit or halt climate-induced migration flows, as they see migration as a threat to other proposed 
priority projects. Sudan’s NAPA for example aims to stop rural out-migration by reviving gum Arabic 
trees and by introducing water harvesting methods in rural areas866, while Mali seeks to achieve this 
through the establishment of fish-raising practices in rural areas, and using meteorological forecasts 
to assist in agricultural production867.  Although these proposed measures are noble and necessary, it 
is important to point out that attempts to limit migration have in the past repeatedly proven to fail, 
and ignore the fact that migration can also positively contribute to the adaptation of vulnerable 
communities. According to Sward and Codjoe, efforts to halt rural out-migration may even render 
the population more vulnerable to climate shocks868. 
On the other hand, countries such as the Solomon Islands, Sao Tome and Principe, Kiribati and 
Vanuatu primarily focus on the resettlement and displacement of vulnerable low-lying communities 
in their NAPAs, caused by, inter alia, sea level rise and coastal erosion. In their list of priority 
adaptation projects, they propose for example projects aimed at relocating communities at risk from 
flooding869. Also seven continental African countries address resettlement and displacement, viewing 
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resettlement as an important adaptation strategy for vulnerable communities, or proposing 
measures to avoid future population displacement870. 
While many countries do refer to climate-related movement in their NAPAs, they are less clear on 
the incorporation of the issue into their list of proposed priority adaptation actions. 13 NAPAs do not 
even include any reference to migration, displacement or relocation in their priority projects871. Even 
though it is widely acknowledged that migration should not only be regarded as a failure to adapt to 
a changing environment, the majority of NAPAs does not recognise migration as a proactive adaption 
and development strategy, and focuses instead on the negative impacts of migration in receiving 
regions872. Few adaptation strategies focus on migration as an explicit adaptation measure, either to 
help preserve fragile ecosystems by reducing population pressure, or to protect communities from 
the effects of sudden natural disasters or slow-onset environmental degradation. However, as 
migration, ranging from seasonal pastoralist migration to international labour migration, can act as a 
crucial adaptation strategy, it is time for NAPAs to recognise migration as an important livelihood 
strategy in the face of a changing climate.  
 
C. Limitations of NAPAs to support adaptive migration 
 
There are however some limitations which need to be taken into account when promoting NAPAs as 
a mechanism to implement paragraph 14(f) of the Cancun Agreements into wider adaptation 
policies. Although the population of the LDCs is undeniably the most severely affected by the adverse 
effects of climate change, climate-related migration seems not (yet) to be a priority adaptation 
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concern for their governments. Thus, governments need to be better informed on why and how to 
introduce migration-related measures into their adaptation plans.  
Furthermore, the 2007/2008 UNDP Human Development Report showed that NAPAs often fail to 
integrate adaptation policies into wider policies on development, as they are generally developed 
outside of the institutional framework for poverty reduction873. This disharmony between adaptation 
and development policies is illustrated by the lack of attention which the NAPAs of for example 
Bangladesh and Nepal pay to the issue of climate-related migration, while their Poverty Reduction 
Strategy Papers (PRSPs) and Decent Work Country Programmes (DWCPs) do discuss the issue more 
thoroughly874. 
In addition, NAPAs have been criticised for focusing on “climate-proofing through small-scale 
projects”, ignoring a diversity of factors rendering a certain community vulnerable to the adverse 
effects of climate change875. Very often, the development and implementation of NAPAs is 
undertaken without consulting the most vulnerable communities876. Nonetheless, NAPAs remain 
pivotal planning instruments to help the LDCs to adapt to a changing climate, and to prepare for 
climate-related migration, displacement and relocation877. So notwithstanding the above described 
shortcomings, some recommendations can be formulated to better include the issue of climate-
induced human mobility into the LDCs’ NAPAs.   
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D. Recommendations to account for human mobility in the NAPAs 
 
There is clearly some room for improvement in the NAPAs’ treatment of migration into their 
proposed adaptation actions. In order to create a coherent policy approach, a more systematic 
integration of migration into the NAPAs is advisable. The national adaptation framework must 
furthermore be integrated with broader policies of development and poverty reduction878. By 
consulting vulnerable communities, governments could better identify priority actions to respond to 
their most urgent adaptation needs879. According to Sward and Codjoe, a livelihood-based approach, 
focusing on the vulnerability of rural livelihood support systems, would ensure that the NAPAs 
benefit vulnerable groups, including migrants880. 
As for the inclusion of human mobility in the NAPAs, it can be recommended to acknowledge the 
positive role which migration can play in the adaptation process of vulnerable communities, by 
explicitly including this type of climate-related movement in the list of priority adaptation actions, 
where appropriate.  Particularly in the LDCs, people are often faced with financial, social and/or 
cultural barriers to migrate, leaving them “trapped” in a destructed environment. So instead of trying 
to halt climate-induced migration flows, NAPAs could focus on how to support migration as an 
important livelihood strategy for vulnerable communities881. 
It is clear that NAPAs can play a crucial role in the development and implementation of adaptation 
plans in the LDCs. In addition, they can also launch wider adaptation processes in other developing 
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countries, as this kind of strategic policy planning could be expanded to other countries882. For the 
implementation of paragraph 14(f) of the Cancun Adaptation Framework, NAPAs are equally 
important, among others because they raise awareness on urgent adaptation needs, and highlight 
measures which require adaptation funding883. As the topic of climate-induced migration is now 
increasingly incorporated into the international climate change framework, it is time to implement 
migration-related adaptation measures on the ground. 
 
2.4.1.2. National Adaptation Plans (NAPs) 
 
At COP16 in Cancun, Parties also decided to create a new adaptation process to enable the LDCs to 
formulate and implement National Adaptation Plans (NAPs). The NAP process was established with 
the aim of reducing vulnerability to the impacts of climate change, by building adaptive capacity and 
resilience, and facilitating the integration of climate change adaptation into new and existing policies, 
programmes and activities884. 
The SBI, which was requested by Parties to start the discussion on NAPs under the Cancun 
Adaptation Framework, set up a process to consider NAPs at COP17, by inviting Parties and relevant 
organisations to submit their views on NAPs to the secretariat. An expert meeting was held in 
September 2011, in order to identify elements to enable the LDCs to formulate and implement 
NAPs885. In identifying medium- and long-term adaptation needs, and developing and implementing 
strategies to address those needs, policymakers could build upon their experience and learn from the 
successes and failures of the NAPA process as they move into the next phase of their climate change 
adaptation strategy. 
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At COP17 in Durban, which was held together with the 35th meeting of the Subsidiary Body for 
Implementation (SBI), Parties adopted Decision 5/CP.17 on the NAPs886. This decision includes initial 
guidelines for the formulation of NAPs by LCDs887, and elaborates on elements for the preparatory 
and implementation phases, as well as for reporting, monitoring and evaluation888. The Least 
Developed Countries Expert Group (LEG) was mandated to provide technical guidance and support, 
with contributions from the Adaptation Committee889. Other, non-LDC, developing countries, were 
also invited to use NAPs according to their national circumstances890, while developed country 
Parties were requested to provide the necessary finance, technology and capacity-building for the 
NAP process in accordance with the Cancun Agreements891. The Global Environmental Facility (GEF) 
was requested, through the Least Developed Countries Fund (LDCF) (see further below in Section 
2.4.2.), to consider how to support the preparation of the NAP process, while maintaining the LDC 
work programme, including the NAPAs892. 
At this point in time, it is difficult to draw any conclusions on the inclusion of climate-induced human 
mobility into this NAP process. The IOM responded to the invitation to support the NAP process in 
LDCs, noting “that adaptation planning should factor in human mobility considerations given the 
growing impact of climate change on livelihoods and human mobility”893. The IOM furthermore 
referred to the growing importance of including specialised organisations in the NAP process, 
explaining how the organisation could offer support related to the various forms of climate-induced 
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human mobility, humanitarian preparedness and livelihood stabilization programmes for 
environmentally-vulnerable communities, i.a. through research, policy dialogue, capacity-building, 
advocacy and operational activities894. According to the IOM, NAPs should “give priority to the 
particular needs of those most vulnerable to and affected by climate change”, including not only 
those on the move or at risk of displacement for environmental reasons, but also those which are 
“trapped” in dangerous or unsustainable environments due to a lack of resources to move away. 
They should furthermore take action to minimise displacement as a humanitarian consequence of 
climate change, and include inclusive and direct consultations with affected populations in the 
strategic planning. Finally, the IOM recommends to make migration work for adaptation, 
acknowledging the positive role which human mobility could play in adaptation processes at the 
earlier stages of environmental degradation, linking migration management for example with 
sustainable development policy strategies895. 
The World Bank also called for proper attention to the social dimensions of climate variability and 
change, including “innovation in areas not commonly considered as relevant to building climate 
resilience such as social protection, migration and population resettlement”896. In my opinion, a 
systematic integration of migration into the NAPs is required, similar as is recommended above for 
the NAPAs. And it is equally important to recognise migration as a positive adaptation strategy in 
national adaptation processes. 
At its thirty-sixth session in May 2012, the SBI considered guidance on policies and programmes to 
support the NAP process, based on the submissions by various Parties and organisations. A draft 
decision was adopted, to be considered at COP18 in Doha in December 2012897. Eventually, the COP 
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adopted Decision 12/CP.18 on National Adaptation Plans898. However, migration, displacement nor 
planned relocation were mentioned in this decision. It thus remains to be seen if and how human 
mobility will be incorporated into the NAP process. One way to reach this goal, would for example be 
to develop risk assessments of sudden-onset natural hazards and develop preparedness measures to 
prevent and manage disaster-induced displacement, i.a. through early warning systems and 
contingency planning899. 
Clearly, the NAP process has the potential to provide a strong and long-term country-driven strategic 
framework to prepare and implement climate change adaptation strategies. Whether or not these 
expectations will be fulfilled, will depend i.a. on the way Parties learn from their experiences with 
NAPAs, as well as on the integration of NAPs into the broader UNFCCC adaptation framework. I 
believe mainstreaming human mobility into national adaptation planning is part of such a 
comprehensive framework for adaptation planning. For the future, further research on countries’ 
progress in formulating and implementing NAPs, including the integration of climate-induced 
migration, is advisable. 
 
2.4.2. Adaptation funding 
 
As discussed above, paragraphs 13 and 14 of the Cancun Adaptation Framework provide a list of 
activities that can be considered ‘adaptive’, and might qualify for adaptation funding in the future900. 
The fact that funding might be available for migration within the UNFCCC framework, is one of the 
most important differences between this and other international fora addressing human mobility.  
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2.4.2.1. The emerging climate finance system 
 
In order to support states in planning and implementing the necessary adaptation measures to 
prepare for the adverse effects of climate change, sufficient and sustained financing is needed. In 
particular developing countries require financial assistance to develop national adaptation plans at 
the local, sub-national and national level. The UNFCCC states that developed country Parties “shall 
also assist the developing country Parties that are particularly vulnerable to the adverse effects of 
climate change in meeting costs of adaptation to those adverse effects”901. However, this provision 
indicates neither how this financing should be organised, nor which adaptation actions are eligible 
for funding. As, at the time of the adoption of this text, migration was not yet accepted as part of 
adaptation action, it is for example not clear whether Article 4(4) also refers to the costs of climate-
related migration, displacement and planned relocation. 
To facilitate financial support for adaptation, the UNFCCC regime has established its own financial 
system. Based on Article 11 UNFCCC, this financial mechanism is accountable to the COP, which 
decides on its policies, programme priorities and eligibility criteria. The operation of the mechanism 
is entrusted to one or more existing international entities902. Currently, the operation of the 
mechanism is partly entrusted to the Global Environment Facility (GEF) and the Adaptation Fund 
Board (AFB). In order to help countries to adapt, the GEF supports projects reducing countries’ 
vulnerability to climate change impacts, and helps them to increase their adaptive capacity. The GEF 
also operates as a financial mechanism for other key environmental conventions, such as the 
Biodiversity Convention, the Convention on Persistent Organic Pollutants, and the UN Convention to 
Combat Desertification903. In 2001, the GEF received the mandate to finance concrete adaptation 
projects on the ground904. By March 2012, the GEF had already mobilized more than 430 million USD, 
financing concrete adaptation action in more than 135 projects covering over 90 developing 
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countries and economies in transition905. As climate change clearly impacts on development, the GEF 
aims to integrate adaptation action into development policy906. 
As the financial mechanism of the UNFCCC, the GEF finances concrete adaptation actions through 
three independent, yet complementary trust funds: the Special Climate Change Fund (SCCF), the 
Least Developed Countries Fund (LDCF), and the Strategic Priority on Adaptation (SPA) under the GEF 
Trust Fund. Furthermore, the Parties to the UNFCCC have established the Green Climate Fund (GCF) 
under the Convention, and the Adaptation Fund (AF) under the Kyoto Protocol. Finally, financial 
support can also be made available through bilateral, regional and other multilateral channels907. 
Within the limits of this research, I will further focus on some of the funding options which are 
available in the UNFCCC regime itself. 
 
• Special Climate Change Fund (SCCF) 
The Special Climate Change Fund (SCCF) operates since 2001 under the Convention itself, and is 
managed by the GEF. It addresses the special needs of developing countries, by supporting activities 
related to: (a) adaptation, (b) technology transfer, (c) energy, transport, industry agriculture, 
forestry, and waste management, and (d) economic diversification. Adaptation activities to address 
the adverse impacts of climate change are eligible for funding under the SCCF as a top priority908. 
 
• Least Developed Countries Fund (LDCF) 
The Least Developed Countries Fund (LDCF) was established to address the extreme vulnerability and 
limited adaptive capacity of the Least Developed Countries (LDCs), and is managed by the GEF. As a 
priority, the Fund supports the preparation and implementation of NAPAs, which identify LDC’s 
urgent adaptation needs, and contain a list of prioritised projects to be implemented with financial 
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aid from the LDCF909. At COP17 in Durban, Parties also appointed the LDCF to support the new NAP 
process910. 
As of December 2011, the LDCF has financially supported NAPAs in 48 LDCs. As those most 
vulnerable countries of the world have made some progress in building their resilience to climate 
change, they can now share their adaptation experience with the rest of the world911.  
 
• Strategic Priority on Adaptation (SPA) 
The Strategic Priority on Adaptation (SPA) was created in 2001 as part of the GEF Trust Fund, in order 
to reduce vulnerability and build adaptive capacity in the GEF’s focal areas. It was intended to 
support pilot and demonstration projects addressing local adaption needs. Unlike the SCCF and the 
LDCF, the SPA only finances projects with global environmental benefits. The SPA was an innovative 
initiative, because until that time multilateral and bilateral organisations had mainly focused on 
research, assessments, and screening tools, rather than on-the-ground adaptation interventions. 
Through SPA funding, the GEF has supported the first concrete adaptation projects, implementing 
measures to reduce vulnerability and build adaptive capacity of vulnerable communities912.  
 
• Adaptation Fund (AF) 
The Adaptation Fund (AF) was established in order to fund concrete adaptation projects and 
programmes in developing countries that are Parties to the Kyoto Protocol, and are particularly 
vulnerable to the adverse effects of climate change. It is managed by the Adaptation Fund Board 
(AFB), with secretariat services from the GEF, and the World Bank serving as the trustee913. 
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Adaptation projects are a set of activities aimed at addressing the adverse impacts of and risks posed 
by climate change, which can be implemented at the community, national, and transboundary level. 
Adaptation programmes on the other hand, consist of processes, plans, or approaches for addressing 
climate change impacts that are broader than the scope of an individual project914. Adaptation 
projects and programmes in developing countries are eligible for funding under the AF when they are 
country driven and based on the needs, views and priorities of the developing country, with the 
explicit aim of adapting and increasing climate resilience. They should furthermore take into account, 
inter alia, national sustainable development strategies, poverty reduction strategies and national 
adaptation programmes of action915.  
 
• Fast-track financing 
While COP15 was generally regarded as a failure, some important steps were taken in Copenhagen. 
For example on the issue of financing, the Copenhagen Accord contained a commitment by 
industrialised countries to provide “scaled up, new and additional, predictable and adequate 
funding” of 30 billion USD by 2012, allocated between adaptation and mitigation916. The most 
vulnerable developing states, such as the LDCs, small-island developing states and African countries, 
were given priority for adaptation programmes917. Developed countries furthermore committed 
themselves to supplement this fast start financing by mobilizing jointly USD 100 billion USD per year 
from 2020 onwards, to address the needs of developing countries.  
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• Green Climate Fund  
At COP16 in Cancun, the fast-track financing mechanism agreed upon in Copenhagen was secured 
within the Cancun Agreements918. Parties also decided to establish the Green Climate Fund as an 
operating entity of the financial mechanism of the UNFCCC under Article 11, in order to support 
projects, programmes, policies and other activities in developing countries using thematic funding 
windows919. The Parties decided that a significant share of new multilateral funding for adaptation 
should flow through this Green Climate Fund920. At COP17 held in Durban, the COP adopted Decision 
3/CP.17, in which Parties agreed on institutional matters for the functioning of the Green Climate 
Fund921. 
Developed country Parties agreed to jointly mobilize 100 billion USD per year from 2020 onwards, to 
address the needs of developing countries. However, it is not yet clear how this commitment will be 
divided among developed country Parties, neither who is entitled to receive such funding, that is: 
who is the most vulnerable. As for climate-induced migration, it is unclear for example whether a 
Pacific island nation, loosing all of its territory, is more vulnerable than countries such as Bangladesh, 
loosing only a part of their territory, but dealing which much more millions of climate-induced 
displaced persons within their country. The next Section will therefore delve further into the 
concrete funding opportunities for climate-induced human mobility. 
 
2.4.2.2. Financing climate-induced human mobility? 
 
The emerging climate finance system, including both bilateral financial support and a range of global 
climate funds, aims to provide sufficient and sustained financing to support adaptation action, in 
particular in developing countries922. While the fragmented nature of the climate finance regime has 
provoked some criticism923, GEF supported adaptation projects have already proved to serve as a 
catalyst for change, deepening policymakers understanding of adaptation, and integrating adaptation 
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action into development practices. As the GEF has financed some of the first concrete adaptation 
projects in the field, it has acquired important experience on how to build a community’s resilience 
to the adverse effects of climate change924. However, it remains to be seen whether and how such 
funding could be allocated to projects relating to climate-induced migration, displacement and 
planned relocation. 
Obviously both climate-induced displacement as well as government-led planned relocation require 
some financial means. In order to relief humanitarian crises, governments as well as international 
and national NGOs provide displaced persons with emergence relief such as food, water and shelter. 
And when governments start to relocate entire populations in anticipation of environmental 
changes, they need to provide the affected populations with adequate compensation925. However, 
also the facilitation of migration as an adaptation strategy requires the necessary funding. As 
discussed above, the adverse effects of global warming will severely touch upon household’s 
resources, making them no longer available for migration. Therefore, the most vulnerable will 
require a transfer of resources in order to do justice to their right to leave their destructed 
environment. According to Gemenne, adaptation funding could serve to lift these financial barriers of 
the most vulnerable communities, so that migration can also for them become a viable adaptation 
strategy926. Financing projects of adaptive migration would prevent funding being limited to reactive 
funding, such as emergency relief in case people are forcibly displaced due to climate change 
impacts. Such anticipatory measures can thus prevent higher relief costs. 
When at COP14 in Poznan migration was for the first time mentioned in the assembly text, 
discussions only marginally touched upon the financial implications of a migration paragraph in the 
international climate regime. In a proposal on an international climate insurance facility, the Alliance 
of Small Island States referred to longer-term processes that might include population displacement 
if the international community would not succeed to limit greenhouse gas emissions in a sufficient 
way927. Later, migration, displacement and planned relocation featured in the negotiation text under 
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a paragraph establishing an Adaptation Fund, to be based on contributions from developed 
countries928. Currently, most authors refer to the availability of adaptation funding as one of the 
most important implications of paragraph 14(f) of the Cancun Adaptation Framework. However, it is 
not (yet) clear to what kind of concrete projects this funding could be allocated. At this moment, it 
seems that countries would more easily be granted financial support in the form of adaptation 
funding for the more pragmatic, technical measures outlined in paragraph 14(f), such as funding for 
empirical research on climate migration. Funding for new international institutions or new migration 
statutes for climate-displaced persons are less likely to receive financial support. According to 
Warner, concrete project proposals relating to climate migration might be allocated financial support 
if they are formulated in terms of risk assessment, linked to larger mitigation and adaptation 
priorities929.  
The main financial actors in adaptation funding have, up till now, not explicitly addressed climate-
related movement as one of their objectives. From the funding mechanisms mentioned above, the 
Adaptation Fund is currently the only mechanism which actually has “population and human 
settlements” as one of its sectoral focuses930. However, all of these funding channels could possible 
intervene now that climate migration is, through the incorporation of paragraph 14(f), recognised as 
a possible adaptation strategy931. 
Looking at some concrete examples of adaptation projects financed by the GEF, some 
recommendations can be made for the funding of climate-related movements. As discussed above, 
the LDCF finances the preparation and implementation of NAPAs in the LDCs. As migration, 
displacement and/or relocation projects are sometimes part of those NAPAs in certain countries, the 
question arises whether the LDCF could, via the implementation of NAPAs, fund activities related to 
climate-induced movement. In Bhutan for example, an LDCF project, aiming to prevent catastrophic 
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glacial flash floods in the heavily populated Himalayan valleys, specifically addresses the temporary 
relocation of the population. The aim of the project was to reduce climate change-induced risks and 
vulnerabilities from Glacial Lake Outburst Floods (GLOFs) in the Punakha-Wangdi and Chamkar 
Valleys. As part of a two-pronged strategy, focusing on reducing the risk of GLOFs on the one hand, 
and building disaster risk preparedness on the other, the LDCF also financed local evacuation plans, 
establishing escape routes and safe areas for the population in case of GLOFs932.  
However, most LDCF financed adaptation projects do currently not include measures related to 
climate-induced human mobility. In Niger for example, the LDCF funded a project with the aim of 
improving the efficiency of dwindling water resources at the edge of the Saharan desert. As 
discussed in PART I of this research, Nigerien farmers and pastoralists suffer from food insecurity, 
due to, inter alia, extreme periods of drought, soil degradation and the shrinking of Lake Chad. As 
90% of the population relies on the environment, being engaged in farming, cattle herding and 
fishing, their livelihood is severely threatened933. Being one of the poorest countries in the world, the 
adaptive capacity of Niger is extremely low. Based on priorities identified in the Nigerien NAPA, the 
LDCF finances a project to increase the resilience of food production systems and food-insecure rural 
communities in Niger. It does that for example through the dissemination of more drought-resilient 
crop varieties, or through the facilitation of food banks934.  As food shortages usually occur for a brief 
period at the end of a dry season, it would seem possible to promote temporary labour migration as 
way to leverage those temporary food shortages. Furthermore, as it are mostly the young men who 
migrate, leaving their women, children and elderly behind, the return of migrants can help to 
financially support their relatives. Therefore, it can be recommended to offer migrants financial 
means, as an incentive to return back to their region of origin. Returned migrants can even be 
involved in the restoration of the environment (e.g. by creating jobs to fix sand dunes, control tree 
chopping, or dig out sand from the river)935. The IOM is the main international actor supporting 
voluntary return and reintegration programmes. However, as their budget is limited, it might be 
interesting to fund return migration programmes for environmentally-affected communities through 
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the LDCF or other GEF funds. It remains to be seen however whether the GEF would we willing to 
fund such adaptation projects with a migration aspect.  
As for the other GEF funds, neither the SPA nor the SCCF have funded projects specifically addressing 
climate-related movements. However, just as for the LDCF, the possibility to include migration-
related measures in GEF funded projects seems to exist. Through the SPA for example, the GEF has 
financed community-based adaptation projects (CBA projects), helping villagers in Bangladesh, 
Bolivia, Niger, Samoa and other countries to define and implement local responses to climate change 
impacts in their communities, seeking to enhance the communities’ climate resilience936. Even 
though some of the communities involved in CBA projects had to deal with climate-related migration 
and displacement, this issue was not explicitly addressed in those projects. However, as lessons 
drawn from the CBA projects can promote the replication of successful projects into wider policies on 
community-based adaptation, it would be interesting to install pilot projects addressing climate-
related migration as an adaptation strategy. For example in Samoa, livelihoods are affected by 
rapidly accelerating coastal erosion destroying local mangroves, an increasing sea level, an increasing 
frequency of storms and cyclonic activity, and high-intensity rainfall. The CBA project therefore 
assists the community to acquire more climate-resilient coastal resources and livelihoods. 
Implemented measures include the development of a climate-resilient natural resource management 
plan, the upgrading of the existing offshore seawall, and targeted mangrove replanting937. While 
climate migration was not included, it would seem possible, or even necessary in the long-term, to 
address the temporary and/or permanent relocation of the population. In the medium-term, 
international labour migration projects, based on the Colombia-Spain model938, could leverage some 
of the livelihood shortages of the affected community. The NAPA of Samoa already includes the 
“incremental relocation of community and government assets” to areas outside the Coastal Hazard 
Zones in its list of priority adaptation actions939, and can thus provide a first basis to fund migration-
related projects in Samoa.  
As for the fast track finance system, agreed upon in Copenhagen and confirmed later in Cancun, the 
most vulnerable states, such as the LDCs and small-island developing states, are granted priority for 
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adaptation programmes. It is not clear however to what extent migration-related projects can or will 
receive funding940. As of May 2012, the list of approved projects under the fast track finance system 
does not include any projects or programmes expressly focusing on climate-induced migration, 
displacement or planned relocation941. The future will have to clarify whether those projects will 
indirectly address climate-related movement, for example through the implementation of NAPAs.  
Finally, as for the Green Climate Fund, Gemenne argues that funding under this new Fund should be 
allocated to places of destination as well as places of origin, as climate-induced migration will require 
adaptation of the destination countries as well942. This would ask for a change of thinking about 
adaptation funding, as adaptation is currently framed as adaptation in the place of origin, serving 
amongst others to prevent climate-induced migration and displacement. However, in an ever 
warming climate, destination places, both in the country of origin as well as abroad, should be 
prepared to deal with an additional influx of climate-induced migrants and displaced persons. In 
order to support destination areas to cope with higher demographic pressures, adaptation policies 
should also be directed at them, in order to help them to meet the newcomers’ needs, for example 
by providing them with sufficient housing, jobs and schools943. However, as the Green Climate Fund, 
just as most of the adaptation funds, specifically provides financial assistance to developing 
countries, destination regions in the developed world would not be eligible for adaptation funding. 
In sum, the inclusion of human mobility in the Cancun Adaptation Framework has signalled to the 
international community that investments are needed to finance research and cooperation on 
climate-related movement. As paragraph 14(f) has given the issue a “high degree of legitimacy”, 
Warner expects that this could encourage governments and organisations to support activities to 
enhance the knowledge base on climate-induced human mobility944. For projects related to climate 
migration to receive adaptation funding, countries first need to identify migration as an adaptation 
measure, for example by incorporating the issue in the development and implementation of NAPAs, 
and then need to  ask for financial support, for example from one of the GEF funds. In comparison to 
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other spheres that could potentially make funding available for climate-related migration, such as 
humanitarian assistance, development aid and funding from migration organisations, climate 
adaptation funding indeed appears to contain most financial opportunities for the issue. However, 
the incorporation of human mobility in the Cancun Adaptation Framework will, in my opinion, not 
lead to the funding of specific projects focusing on international migration or relocation, nor will it 
lead to a protection framework for internationally-displaced persons. 
 
2.5. Implications of the Cancun human mobility reference 
 
Paragraph 14(f) of the Cancun Adaptation Framework does not contain any legally-binding 
obligations for the State Parties to the UNFCCC. However, it has an important political and symbolic 
value, and will go down in history as the first ever mentioning of migration in an official COP decision 
in the international climate framework. It is emblematic to the recognition of the linkage between 
environmental degradation and migration, and, more in particular, of the positive role of migration 
as an adaptive strategy for environmentally-affected communities945. The way the topic has been 
treated by the UNFCCC negotiators, that is: as a technical matter, part of adaptation action, and 
generating only voluntary measures, made it acceptable to the international climate community946.  
As the migration provision is situated in an important part of the UNFCCC Adaptation Framework, it 
clearly has implications for policy as well as on the ground operations. As discussed above, human 
mobility is now included in a list of activities that might be fundable under the UNFCCC’s financial 
regime. Importantly, it provides a framework to hold states accountable to, and to encourage 
implementation of migration-related policy measures on the ground, for example through the 
incorporation of migration into national adaptation strategies. It might thus act as a catalyst for 
national action, and at the same time encourage regional and international policymakers to address 
climate-induced migration, displacement and planned relocation. 
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The inclusion of climate-induced migration in the Cancun Agreements has clearly raised the global 
interest in the topic. Although the legal relevance of paragraph 14(f) is questionable, it has brought 
the issue under policymakers’ attention, and has given the most vulnerable victims of climate change 
a voice in the international climate negotiations947. Due to widespread media coverage, the general 
public has also become acquainted with climate-induced migrants. Since the Cancun summit, several 
governments have hosted international conferences on the topic, and have supported important 
research projects948. 
Furthermore, paragraph 14(f) might encourage the international community to include the issue into 
other branches of international environmental law, such as international biodiversity law (see further 
under Chapter V). It might also influence other policy fora and organisations addressing migration 
and displacement at the national, regional and international level, such as the Global Forum for 
Migration and Development (GFMD) or the UNHCR, to start discussing the topic of environment-
induced migration more thoroughly949. After all, if the issue would be taken up in more international 
or regional arenas on migration-related matters, it might in the long run lead to binding 
commitments in international agreements.  As states currently remain reluctant to support more 
than dialogue and knowledge-building on the topic, specifically when it concerns international 
migration, a more coordinated and comprehensive advocacy through various policy fora could 
stimulate the discussion further along the way of action-oriented policies and legally-binding 
agreements regarding environment-induced migration950. 
However, it is important to keep in mind that the reason why migration provoked less discussion in 
the UNFCCC than in other political fora, such as the EU, is not only due to the text placement, or the 
treatment of the issue as a “technical” one, but also, and perhaps mostly, because paragraph 14(f) 
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does not have any consequences for what can be called the last bastion of national sovereignty, 
namely national borders and states’ immigration policy. Although paragraph 14(f) invites states to 
enhance understanding, cooperation and coordination regarding climate-induced human mobility, it 
does not “invite” them to grant residence rights to climate-induced displaced persons, or to facilitate 
international migration as an adaptation strategy, not to mention that it would oblige them to do so. 
Furthermore, there are clearly less financial means available in other migration-related arena, such 
as the GFMD, than in the international climate framework. 
Finally, paragraph 14(f) symbolises a new conceptualisation of adaptation, which is better equipped 
to deal with future climatic changes951. A world which might has to face a temperature increase of 
4°C demands more drastic adaptive solutions than the ones put on the table up till now. National and 
international adaptive migration and planned relocation might be part of such drastic adaptation 
measures. Paragraph 14(f) is thus part of longer-term thinking to deal with the adverse effects of 
climate change, indicating a transition from current short- and medium term emergency approaches 
focusing on in situ adaptation952. 
 
3. THE WAY FORWARD 
 
Even though paragraph 14(f) of the Cancun Agreements represents a breakthrough for the topic of 
environment-induced migration, it can and should not be the end of the quest for a legal response to 
this increasingly important issue. Likewise, the Cancun Agreements themselves are not the end of 
the search for an “agreed outcome” in the international climate change framework, as requested by 
the Bali Action Plan953. This Section therefore looks ahead at how human mobility might find its place 
in future international climate negotiations, and discusses some of the proposals to be found in 
literature for an additional protocol to the UNFCCC on climate-induced migration. 
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3.1. Towards a legally-binding mobility reference? 
 
3.1.1. On a future legal architecture for the international climate regime 
 
Just as the Copenhagen Accord, the Cancun Agreements did not put an end to some of the 
fundamental discussions within the international climate regime, such as the fate of the Kyoto 
Protocol, the legal architecture of the future climate regime, and the need for a differentiated 
treatment between developed and developing countries. Among other things, the operationalisation 
of the Adaptation Committee and the Green Climate Fund remained unclear, and needed further 
elaboration. However, as for the legal form of the climate regime, the Cancun Agreements did “offer 
a vivid glimpse into the future”954. 
Despite the progress made in Cancun, there is still a long way to go. From 28 November to 11 
December 2011, a new era of climate change negotiations was launched with COP17, which was held 
in Durban, South-Africa, together with the 14th Session of the AWG-LCA, the 16th Session of the AWG-
KP, and the 35th Session of the SBI. Aside from a number of conclusions by subsidiary bodies, this 
conference resulted in the adoption of 19 COP decisions on a wide range of topics, including 
decisions on long-term cooperative action under the Convention and the operationalisation of the 
Green Climate Fund. After the efforts to rescue the international climate regime in Cancun, Parties 
now came to an agreement on a second commitment period under the Kyoto Protocol, to begin on 1 
January 2013 and end either on 31 December 2017 or on 31 December 2020, to be decided upon by 
AWG-KP 17955. Furthermore, the outcome of the Durban summit included a decision by Parties to 
adopt a universal legal instrument on climate change as soon as possible, and no later than 2015956. 
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Therefore, the mandate of the AWG-LCA was extended for one more year in order to continue its 
work and present its outcomes at COP 18 in Doha in December 2012957. 
The package agreed upon in Durban thus reaffirmed the international community’s trust in the UN 
climate negotiations958. As for enhanced action on adaptation, the work in Durban was resumed 
under the AWG-LCA. The AWG-LCA’s Outcome Decision 2/CP.17 established among other things the 
modalities and procedures for the functioning of the Adaptation Committee959. However, the existing 
mitigation pledges did still not correspond to the emission reductions deemed necessary by 
scientists. As the Durban summit did not deliver an outcome that ensures the fulfilment of the 
Convention’s ultimate objective, that is to prevent dangerous human interference with the climate 
system960, discussions needed to continue further. The Kyoto Protocol still not covers the world’s 
largest emitters, and, importantly, Parties still need to agree on the future legal architecture of the 
international climate regime. 
In Durban, discussions on this future legal architecture mainly focused on the linkages between the 
legal form of the AWG-LCA outcome and the adoption of a second commitment period under the 
Kyoto Protocol961. Parties struggled on how to reconcile the termination of the first Kyoto 
commitment period with the challenge of codifying the emission reduction pledges made in Cancun 
in a new legal instrument962. The legal options for a possible AWG-LCA outcome were narrowed 
down in a decision establishing an Ad Hoc Working Group on the Durban Platform for Enhanced 
Action (AWG-DP). Parties agreed to “launch a process to develop a protocol, another legal 
instrument or an agreed outcome with legal force under the UNFCCC applicable to all Parties”, 
through this new subsidiary body under the Convention963. Starting its work in the first half of 2012, 
the aim of the AWG-DP is to complete its work as early as possible, but no later than 2015, in order 
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to adopt this protocol, legal instrument or agreed outcome with legal force at COP 21, and for it to 
come into effect and be implemented from 2020 onwards. 
Even though the Durban summit delivered a clear mandate to negotiate on a legal agreement, it still 
remained obscure which legal form this instrument must take, and what its relationship to the Kyoto 
Protocol should be. While most developed countries prefer to replace the Kyoto Protocol by a new 
legal instrument, integrating the two negotiation tracks, a lot of developing countries are opposed to 
such an instrument, and prefer to conserve the distinction between developed and developing 
countries964. Rajamani argues that the most significant factor hindering substantive progress on a 
post-2012 climate regime is “the lack of trust amongst some developing countries that industrialised 
countries will, given current and past form, honour their commitments, and/or take the lead in the 
new climate agreement”965. The various legal form options available to the negotiating Parties, 
ranging from a legally-binding instrument supplementing or replacing either the UNFCCC or the 
Kyoto Protocol, an amendment or a set of amendments to the Convention, a single COP decision or a 
set of COP decisions implementing the Convention, or any combination of these options, all require 
different procedures and have other regime-building characteristics. The choice will be determined 
by political and strategic considerations at play966. However, as Rajamani rightly puts, “[i]t is 
axiomatic that form should follow function, and that the treatment of the legal form question should 
be guided by the substantive outcomes that emerge from the negotiations”967. 
 
3.1.2. How does human mobility fit in? 
 
As climate-induced human mobility was incorporated into the Cancun Agreements, the question now 
rises where and how this issue will fit into the new era of international climate negotiations. 
According to Warner, migration, displacement and planned relocation will not “quietly be forgotten”  
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in future negotiations, as they are now part of the Cancun Adaptation Framework, and are linked to 
emerging institutions such as the Adaptation Committee and the new climate finance regime968. 
Parties agreed that the process to come to a new legal instrument shall be informed, inter alia, by 
the Fifth Assessment Report of the IPCC, and the work of the subsidiary bodies969.  As the IPCC has 
now dedicated a separate section to climate-induced migration in its Fifth Assessment Report970, 
UNFCCC delegates cannot ignore the issue in their discussions on a future legal instrument. However, 
the extent to which human mobility will play a leading part in the negotiations on enhanced action 
on adaptation, will depend on the involvement of observing humanitarian organisations and the 
research community, which have up till now kept the issue under the attention of UNFCCC 
delegates971. After the adoption of the Cancun Agreements, the IOM has for example continuously 
put considerable efforts in keeping this topic on the negotiation table, and has given the UNFCCC 
process some input on how to implement paragraph 14(f) within the line of the Organisation’s 
mission972. The IOM supports for example advanced knowledge-building, in particular on the role of 
migration as an adaptation strategy, and encourages social and economic development through 
migration. At the Durban conference, the IOM contributed to various interagency side events, while 
William Lacy Swing, the IOM’s Director General, gave a speech at the High level plenary.  In his 
remarks, he focused among other things on the linkage between migration and adaptation to 
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address the challenges posed by climate change, stating that well-planned migration can reduce the 
risks of forced displacement. Therefore, adaptation plans should take migration into consideration973. 
In order to keep the issue of climate-induced migration alive in current climate negotiations, such 
advocacy work, together with a more focused and better-oriented knowledge-building, is crucial. 
According to Warner, [t]he key will be to align Party appetite and needs with a range of appropriate 
and politically feasible ‘asks’”974, taking the sensitivity of states towards issues such as liability and 
compensation into account. However, as a comprehensive solution for climate-induced migrants 
demands more than what seems to be “politically feasible” at first sight, policy proposals from 
academics and humanitarian organisations should not be limited to such modest ideas. Even though 
calls for a new international convention on climate-induced migration seem a bridge too far, we 
should, in my opinion, aim for more than mere ‘measures to enhance understanding, cooperation 
and coordination with regard to climate change induced displacement, migration and planned 
relocation’. Aside from demands for more dialogue, understanding and regional cooperation on the 
topic, proposals for the legal protection of forcibly displaced persons and more migration 
opportunities for vulnerable communities should not be forgotten, in future climate negotiations as 
well as in other legal frameworks. 
It is now up to the Parties to the UNFCCC to decide whether climate-induced human mobility will 
retain its place in the final outcome document of their discussions on an “agreed outcome”. 
Hopefully, many years of negotiations will finally result in a legally-binding agreement, with clear and 
binding commitments on both mitigation and adaptation action, including binding state obligations 
concerning climate-induced human mobility. 
Up till now, the last big hurdle that was taken in the international climate negotiations was COP18 in 
Doha, Qatar, which represented another opportunity to advance the issue of migration and 
displacement in the climate change negotiations. Various side events were organised on the issue, 
among which the event hosted by the IOM on “How to Integrate Migration into Adaptation 
Strategies and Planning”975. Together with, among others, the UNU-EHS, the IOM was pushing to 
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finally implement paragraph 14(f) at COP18. However, in the months leading to this climate summit 
in Qatar, climate change-related migration was not only considered through an adaptation lens, but 
also as part of the new ‘loss and damage’-paradigm. Therefore, the next Section will discuss how the 
discussions on addressing loss and damage associated with the adverse effects of climate change 
could be relevant for the issue of climate-induced human mobility. 
 
3.2. Addressing loss and damage associated with the adverse effects of 
climate change 
 
3.2.1. From the SBI Work Programme on Loss and Damage to the Warsaw Loss and 
Damage Mechanism 
 
At COP15 in Copenhagen, states agreed to cut greenhouse gas emissions so as to limit the global 
average temperature increase to no more than 2°C above pre-industrial levels. According to 
scientists, this is necessary to avoid the worst impacts of climate change. However, even this 2°C 
increase could have catastrophic effects for some regions of the world. Moreover, in November 
2012, the annual Emissions Gap Report of UNEP already warned that the earth is set to grow 2°C in 
this century alone976. And a report commissioned by the World Bank has even warned that “without 
serious policy changes”, the average global temperature is on track to rise by 4°C by the end of this 
century977. In any case, it is clear that the world will change in such a way that it will face drastic 
environmental changes. Fortunately, policymakers are now increasingly aware that simply adapting 
to the adverse effects of climate change will not be enough. We also need to address the 
unavoidable loss and damage associated with the adverse effects of global warming.  
At the Cancun summit in December 2010, the COP therefore established a work programme under 
the SBI in order to consider approaches to address loss and damage associated with climate change 
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impacts in developing countries that are particularly vulnerable to the adverse effects of climate 
change, thereby recognising the need to strengthen international cooperation and expertise so as to 
understand and reduce this loss and damage978. The COP also requested the SBI “to agree on 
activities to be undertaken under the above-mentioned work programme”979, and to make 
recommendations on loss and damage to the COP for consideration at its 18th Session in Doha two 
years later980. Parties and relevant organisations were invited to submit their views on what elements 
should be included in the work programme, including: “(a) the possible development of a climate risk 
insurance facility to address impacts associated with severe weather events; (b) options for risk 
management and reduction, risk sharing and transfer mechanisms such as insurance, including 
options for micro-insurance, and resilience building, including through economic diversification; (c) 
approaches for addressing rehabilitation measures associated with slow onset events; (d) 
engagement of stakeholders with relevant specialised expertise”981. 
Longer term foreseeable climate change impacts, such as sea level rise and desertification, were thus 
discussed under the new SBI Work Programme on Loss and Damage982. Although there is no agreed 
definition of the terms ‘loss’ and ‘damage’, it was generally agreed that the terms referred to “a 
range of harms incurred in developing countries from the impacts of climate change that cannot be 
avoided either through mitigation or adaptation”983. The question of course rised why the 
negotiators came up with this new terminology, which is not present in the Convention itself. 
According to Saleemul Huq, the lead author of the adaptation chapters in the IPCC’s 5th Assessment 
Report, this new negotiation area could be described as “the third paradigm in the UNFCCC process”, 
next to mitigation and adaptation, as a new strategy to respond to the adverse effects of climate 
change. The issue perhaps seems a bit controversial, as it could refer to a “right to compensation”, 
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and an “obligation on the part of developed countries to provide it”984. However, it was put on the 
negotiation table to replace even more sensitive terms such as compensation and liability. 
Nonetheless, it is expected that negotiators will arrive back at the liability/compensation issue when 
going further into discussions on loss and damage. After all, the main question remains who should 
pay the costs of rebuilding lives and livelihoods when vulnerable communities in developing 
countries suffer loss and damage from the adverse effects of climate change. 
In the months leading to COP17 in Durban, the SBI distinguished three broad thematic areas in the 
implementation of the Work Programme on Loss and Damage, namely: 
I. Assessing the risk of loss and damage associated with the adverse effects of climate change 
and current knowledge on the same, 
II. A range of approaches to address loss and damage associated with the adverse effects of 
climate change, including impacts related to extreme weather events and slow onset 
events, taking into consideration experiences at all levels, 
III. The role of the Convention in enhancing implementation of approaches to address loss and 
damage associated with the adverse effects of climate change985. 
 
At the Durban summit, the COP requested the Secretariat to carry out activities concerning these 
three mandated thematic areas, and invited Parties, relevant intergovernmental organisations, civil 
society and other relevant stakeholders to take these areas into account when supporting Parties to 
address loss and damage, and to share the outcome of their activities986.  
In the months leading to the UN climate talks in Doha, the issue of loss and damage increasingly 
came to the centre of attention in the negotiations. After two years of meetings and studies, the SBI 
managed to report its findings to the COP, and considered new proposals on how to deal with loss 
and damage. At the 37th Session of the SBI in Doha from 26 November to 1 December 2012, the SBI 
took note of the exchange of views that took place in the run-up to the Doha conference, and 
elaborated draft recommendations on loss and damage associated with the adverse effects of 
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climate change987.  The COP adopted these recommendations, and decided to establish institutional 
arrangements to address loss and damage, such as an international mechanism, including functions 
and modalities, at its 19th session988. 
Pursuant to this decision, at COP 19 in Warsaw, the COP established the Warsaw International 
Mechanism for Loss and Damage associated with Climate Change Impacts under the Cancun 
Adaptation Framework989. This mechanism aims to “to address loss and damage associated with 
impacts of climate change, including extreme events and slow onset events, in developing countries 
that are particularly vulnerable to the adverse effects of climate change”990. The Warsaw Loss and 
Damage Mechanism promotes “the implementation of approaches to address loss and damage 
associated with the adverse effects of climate change”, by undertaking, inter alia, the following 
functions: 
(a) Enhancing knowledge and understanding of comprehensive risk management approaches to 
address loss and damage associated with the adverse effects of climate change, including slow onset 
impacts,  
(b) Strengthening dialogue, coordination, coherence and synergies among relevant stakeholders, 
(c) Enhancing action and support, including finance, technology and capacity-building, to address loss 
and damage associated with the adverse effects of climate change, so as to enable countries to 
undertake actions pursuant to decision 3/CP.18, paragraph 6
991
.  
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The COP also decided to review the Warsaw loss and damage mechanism at the twenty-second 
session of the Conference of the Parties, which will be held at the end of 2016, with a view to 
adopting an appropriate decision on the outcome of this review992.  
Important to note is the fact that the Warsaw Loss and Damage Mechanism was established under 
the Cancun Adaptation Framework, which might open some opportunities to fully address 
environment-related population movements, in particular displacement and forced relocation, as 
part of the losses and damage associated with the adverse effects of climate change. 
 
3.2.2. Addressing climate-induced mobility as loss and damage 
 
In the SBI Work Programme on Loss and Damage, risk reduction, risk retention and risk transfer 
received a lot of attention as approaches to address loss and damage. However, these approaches 
appear to be too limited for many vulnerable regions. Transferring the cost of loss and damage 
through a third party, for example through a form of insurance or other risk-sharing mechanisms, 
does not work well for high-probability events or transformations993. UNFCCC delegates will 
therefore have to think out of the box when addressing loss and damage in the climate change 
negotiations. 
According to Juan Hoffmaister, loss and damage coordinator for G77 and China, and Doreen 
Stabinsky, professor of global environmental politics at the College of the Atlantic in the US, 
migration and planned relocation could become the only coping mechanisms when certain areas 
become uninhabitable and risk reduction, like adaptation, becomes impossible994. Clearly, if 
migration fails as an adaptation strategy, at least displacement and forced relocation should be 
categorised as loss and damage associated with climate change impacts. 
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In Doha, the COP requested the Secretariat to develop a technical paper on non-economic losses995. 
According to the SBI, such a technical paper could include issues such as “loss of territory, livelihood, 
health, culture and eco-systems, including the modalities of rehabilitation and compensation”996. The 
technical paper that followed this request assessed how non-economic losses contribute to loss and 
damage and the total cost of climate change, and listed the main types of non-economic losses that 
might occur and the ways in which they may materialize997. This assessment of non-economic and 
non-quantifiable losses also took the needs of people migrating or being displaced due to climate 
change into account. Human mobility was considered as a form of loss and damage, with 
displacement as “the clearest case of loss and damage across the continuum of human mobility”998. 
Through workshops, expert meetings and other ways, the SBI Work Programme on Loss and Damage 
aimed to support the SBI to make recommendations to the COP, for consideration at its 18th Session 
in Doha, on how to assess loss and damage and how to address it. This offered an opportunity to 
make recommendations concerning climate-induced mobility to the COP. In a joint submission to the 
SBI Work Programme of October 2012, several organisations, including the UNHCR, UNU, NRC, the 
Special Rapporteur on the Human Rights of Internally Displaced Persons and the IOM, addressed the 
potential role of the SBI Work Programme on Loss and Damage for the governance, legal, and 
institutional challenges arising from climate-induced human mobility. Along the line of the three 
thematic areas of the Work Programme, the organisations outlined how the UNFCCC regime could 
help to assess and address future loss and damage for communities which are vulnerable to 
migration, displacement and planned relocation999. 
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In my opinion, the UNFCCC framework already contains a lot of relevant elements for addressing loss 
and damage that should be taken into consideration as negotiators discuss the next steps of the 
UNFCCC mechanism to address loss and damage. Through paragraph 14(f) of the Cancun 
Agreements, the Cancun Adaptation Framework already invited states to take measures to enhance 
understanding, coordination and cooperation with regard to climate change-induced migration, 
displacement and planned relocation. In implementing this migration provision, attention should also 
focus on trying to address human mobility as ‘loss and damage’ for vulnerable communities living in 
uninhabitable regions. 
Hoffmaister and Stabinsky recommended for example to target climate-induced mobility in the Doha 
outcome, and to call for cooperation with UNHCR and the IOM as part of the second phase of the SBI 
Loss and Damage Work Programme, with collaboration of the Adaptation Committee1000. In a report 
of November 2011 synthesizing the views and information submitted by Parties and relevant 
organizations, the importance of a broad participation of stakeholders in addressing each of the 
three thematic areas of the Work Programme was stressed, including international, regional, national 
and local entities, NGOs, civil society, and academics that are involved in migration issues1001. As the 
SBI Work Programme on Loss and Damage aimed to “strengthen international cooperation and 
expertise to understand and reduce loss and damage associated with the adverse effects of climate 
change”, it should include effects on human mobility1002. Stakeholder organisations thus informed 
the Work Programme on the kind of actions they deemed necessary. 
In the assessment of loss and damage (Thematic Area I), it is important to also assess actual and 
potential human mobility associated with the adverse effects of climate change. According to the 
UNHCR, IOM, UNU and other organisations in their Joint Submission to the SBI Work Programme, the 
UNFCCC regime could help to fill the knowledge gap on climate-induced mobility, by requesting 
targeted research and collecting new views and experiences, for example on migration as an 
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adaptive response in pastoral communities. Such knowledge could then be incorporated into 
national adaptation planning through the NAP process. Furthermore, the UNFCCC framework has a 
role to play in enhancing data collection and acting as a repository for expertise and good practice on 
climate-induced population movements1003. Warner even claimed that paragraph 14(f) of the Cancun 
Agreements could make funding available to support initiatives to fill the knowledge gap on 
migration and displacement as loss and damage inflicted by climate change1004. 
As for Thematic Area II (A range of approaches to address loss and damage associated with the 
adverse effects of climate change), the organisations recommended to include a range of approaches 
to address actual and potential human mobility linked to extreme weather and gradual climatic 
processes.  They recommended for example to give appropriate consideration to the needs of people 
who have moved, as well as to those who have remained in their region or origin, including those 
which are unable to move. Furthermore, human mobility could be addressed by establishing a special 
window under the Green Climate Fund to fund appropriate migration-related measures, as outlined 
in paragraph 14(f) of the Cancun Adaptation Framework1005. One of the goals of the SBI Work 
Programme, that is, to promote the prevention and minimization of loss and damage, refers to 
disaster risk management and reduction, which is incorporated in the Cancun Adaptation Framework 
along with the migration paragraph. This would for example include measures to prevent forced 
climate displacement1006. The UNU, supported by the UNHCR, furthermore recommended to support 
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“disaster risk reduction and conflict mediation strategies while strengthening humanitarian 
responses”, in order to help states to reduce risks for the population from natural disasters and 
competition over scarce resources1007.  
Finally, the new Warsaw Loss and Damage Mechanisms provides a framework for activities that lead 
to the implementation of measures to address loss and damage (Thematic Area III of the SBI Work 
Programme). Warner and the UNU had already recommended for example to  
“[i]dentify guiding principles, effective practices and institutional frameworks to help governments in 
developing appropriate laws, policies and programmes to address environmentally induced internal 
and international migration”
1008
.  
According to the UNHCR, IOM, UNU and other organisations, the COP should also “consider an 
international or series of regional platforms to coordinate policy and actions to address human 
mobility, including systematic efforts to support responses to slow-onset climatic stressors which 
may contribute to migration, displacement and/or the need for planned relocation of populations to 
safer or more habitable locations”1009. With this aim, the UNFCCC regime should cooperate with UN 
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and other international organisations addressing migration, as well as with other UN Conventions, 
such as the CBD and the UNCCD1010. 
In sum, the UNFCCC regime clearly has an important role to play in facilitating the assessment of 
human mobility as loss and damage associated with the adverse effects of climate change, and in 
facilitating activities that address climate-induced migration, displacement and planned relocation. 
Now that the Warsaw Loss and Damage Mechanism has been established, it is important to take the 
step forward from knowledge to action on loss and damage associated with the adverse effects of 
climate change. Following the recommendations of the SBI in the months leading to the Doha 
negotiations, the COP acknowledged the further work to advance the understanding of and expertise 
on loss and damage, including understanding of “how impacts of climate change are affecting 
patterns of migration, displacement and human mobility”1011. However, the draft conclusions 
proposed by the SBI Chair had also proposed to organise an expert workshop on human mobility, 
displacement and migration in the context of loss and damage, with the aim of “understanding how 
impacts of climate change are affecting patterns of migration and displacement through the Nairobi 
Work Programme”1012. Unfortunately, this proposal was not withheld by the COP in Doha. 
Furthermore, in a very similar way as in the Cancun Adaptation Framework, the COP invited  
“all Parties, taking into account their common but differentiated responsibilities and respective 
capabilities, and specific national and regional development priorities, objectives and circumstances to 
enhance action on addressing loss and damage associated with the adverse effects of climate 
change”
1013
. 
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However, in the list of measures that follows to this invitation, migration, displacement nor planned 
relocation were incorporated. Mainly through the discussions on loss and damage, COP18 in Doha 
represented an opportunity to further advance the issue of migration, displacement and planned 
relocation in the climate change negotiations1014. Unfortunately, COP18 missed this important 
opportunity to further consolidate paragraph 14(f) of the Cancun Adaptation Framework and to 
secure the issue of climate-induced human mobility within the UNFCCC loss and damage mechanism. 
It would have been better to have incorporated the issue of climate-induced migration into 
paragraph 6 instead of paragraph 7 of Decision 3/CP.18 on loss and damage. Similarly, at COP19, 
migration was not incorporated into Decision 2/CP.19 on the Warsaw International Mechanism. It 
thus seems that the issue of climate-induced migration was not as strong a priority as it was in the 
discussion on the Cancun Adaptation Framework. 
Nonetheless, as the Warsaw Loss and Damage Mechanism was established under the Cancun 
Adaptation Framework, paragraph 14(f) of the Cancun Agreements cannot be ignored in the further 
discussions on loss and damage associated with the adverse effects of climate change. Furthermore, 
some important issues for the loss and damage-framework seem to have been partly resolved, such 
as the lack of clarity about the terms ‘loss and damage’ (for example: is loss and damage part of 
adaptation action, or is it rather a “third paradigm” next to mitigation and adaptation?), and the way 
to institutionalise loss and damage more formally.  
The issue of loss and damage has only just started to come up in the international climate 
negotiations. However, even though the discussions around loss and damage are still in their infancy, 
they will gain more importance in the future. Where paragraph 14(f) of the Cancun Adaptation 
Framework signalled the first step of addressing climate-induced human mobility in the UNFCCC 
regime, the loss and damage-paradigm could perhaps provide another useful avenue for the topic in 
the future.  
 
3.3. Proposals for an additional protocol to the UNFCCC: a critical discussion 
 
In their search for legal responses to the issue of climate-induced migration and displacement, some 
scholars argue for the adoption of an additional protocol to the UNFCCC, specifically addressing 
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climate-induced human mobility.  For example, Biermann and Boas argue for a “UNFCCC Protocol on 
the Recognition, Protection and Resettlement of Climate Refugees”1015, while Williams suggests 
regional agreements, operating under the umbrella of the UNFCCC1016. This Section briefly describes 
some of these proposals, and offers some comparative critiques. 
As existing institutional frameworks would not be sufficiently equipped to deal with climate-induced 
migration, Frank Biermann and Ingrid Boas propose a new legal instrument specifically adapted to 
the needs of “climate refugees”1017, and drawing on widely agreed principles such as the principle of 
common but differentiated responsibilities and the polluter pays-principle1018.  They have presented 
a blueprint for a “Protocol on the Recognition, Protection and Resettlement of Climate Refugees to 
the United Nations Framework Convention on Climate Change”, operating under 5 main principles: 
firstly, the objective would be the planned and voluntary resettlement and reintegration of affected 
populations, as opposed to mere emergency responses in displacement situations (“Principle of 
Planned Re-location and Resettlement”). This climate refugee regime would furthermore treat 
climate refugees as permanent immigrants in accepting regions or countries (“Principle of 
Resettlement Instead of Temporary Asylum”), and is specifically tailored to the needs of entire 
groups of people, instead of individuals, as in the 1951 Refugee Convention (“Principle of Collective 
Rights for Local Populations”). The blueprint furthermore focuses on the internal resettlement of 
climate refugees, albeit with international assistance and funding (“Principle of International 
Assistance for Domestic Measures”). Finally, the protection of climate refugees is regarded as a 
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matter of global responsibility, since climate change is mainly caused by the industrialised world 
(“Principle of International Burden-sharing”)1019. 
Applying these principles, Biermann and Boas have come up with a governance mechanism based 
upon a list of specified administrative areas where the population is in need of or at risk of relocation 
due to climate change. State Parties to the protocol would be entitled to propose areas under their 
jurisdiction to be included in this list, while an Executive Committee, functioning under the authority 
of the meeting of the parties, would decide on the inclusion of affected areas. This Executive 
Committee, composed of an equal number of affected countries and donor countries, would also 
determine the types of support measures for affected areas, which could include financial support, 
inclusion in long-term voluntary resettlement programmes together with the purchase of new land, 
retraining and integration programmes, or even organised international migration where needed1020. 
These rights would be restricted to the inhabitants of developing countries, namely to non-Annex I 
countries1021. 
In order to provide this resettlement regime with the necessary financial means, Biermann and Boas 
propose to integrate a separate fund into the protocol, called the “Climate Refugee Protection and 
Resettlement Fund”1022. While this Fund would be linked to other existing funding mechanisms for 
operational aspects, it would be governed independently, standing under the authority of the 
meeting of the parties to the protocol. The financial means for the fund would come from novel 
income-raising mechanisms, such as an international air-travel levy, based on the principle of 
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reimbursement of full incremental costs by industrialised countries having caused global warming1023.  
The implementation of the protocol would be mandated to a network of agencies, with a crucial role 
for the UNDP and the World Bank, assisted by UNEP, UNHCR, and a small coordinating secretariat1024. 
According to Biermann and Boas, this climate refugee regime could help climate refugees “by linking 
their protection with the overall climate regime”1025. They even suggest that such a protocol on the 
protection of climate refugees “could become for developing countries a major bargaining chip in 
negotiations”, as they are increasingly pressured by developed countries to be integrated in a global 
mitigation regime1026.  
However, it would be up to the Executive Committee to decide to recognise the population of a 
certain area as “climate refugees” and to grant them the support provided by the protocol. As 
decisions of this Committee would have to be taken by double-weighted majority, donor countries 
would have a veto right, making the decision to grant rights to climate refugees a political decision. It 
seems doubtful that this would be an effective procedure for a protection regime. As discussed in 
PART I of this thesis, a too political recognition procedure is exactly the reason why the European 
Temporary Protection Directive has no relevance in practice (see Chapter III, Section 2.2.2.). 
Furthermore, Biermann and Boas’ Protocol has been criticised for its “rather static view of climate-
society relationships”1027. Indeed, Biermann and Boas explicitly propose to treat climate refugees as 
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“permanent immigrants”, thereby implying that they cannot return home1028. However, as has been 
shown in PART I of this thesis, environment-induced migration should not always be seen as 
permanent or irreversible per se. Programmes of circular and temporary labour migration have been 
recognised as contributing to the adaptation of vulnerable communities in the face of recurring 
natural disasters1029, while return migration could be a viable strategy for communities affected by 
slow-onset environmental degradation as well1030. 
Another concern regards the issue of causality. According to Hulme, Biermann and Boas’ use of the 
term “climate refugee” implies a monocausality between migration and climate change, while a 
decision to migrate depends upon a myriad of economic, political, environmental and social factors. 
He argues that, for the Protocol to be operational, it is necessary to give a clear definition of who is a 
“climate refugee”, and who is not, which would, according to Hulme, be impossible to determine1031. 
Despite the issue of causality being an interesting and important one to tackle, I believe this 
difference of opinion passes by the reality of climate-induced migration and the need to protect 
climate-induced migrants and displaced persons. Even though a decision to migrate is always a result 
of multiple push and pull factors, this has not been a reason not to protect refugees fleeing 
persecution or war victims fleeing a situation of armed conflict. Policymakers have thus in the past 
succeeded to define persons in need of international protection in legal instruments by determining 
a certain threshold for protection, and there seems to be no reason why the same cannot be done 
for people fleeing situations of severe environmental disruption. In fact, a list of specified areas 
where the population is at risk of displacement, as suggested by Biermann and Boas, could indeed 
help governments to treat asylum applications from climate-induced displaced persons, and would 
resolve the problem of causality in individual cases1032. However, in order to safeguard the rights of 
every individual applicant, such a list should, in my opinion, only include a non-exhaustive 
enumeration of areas at risk. 
                                                           
1028
 F. Biermann and I. Boas, ‘Preparing for a Warmer World. Towards a Global Governance System to Protect 
Climate Refugees’, Global Governance Working Paper No. 33, The Global Governance Project, Amsterdam, 
November 2007, available at: 
http://www.sarpn.org.za/documents/d0002952/Climate_refugees_global_governance_Nov2007.pdf, p. 75. 
1029
 See for example the Temporary and Circular Labour Migration Programme (TCLM) between Colombia and 
Spain, as discussed in PART I, Chapter II of this study. 
1030
 See for example the return programme towards Niger, as discussed in PART I, Chapter I of this study. 
1031
  M. Hulme, ‘Commentary – Climate Refugees: Cause for a New Agreement?’, Environment, 
November/December 2008, available at: 
http://www.environmentmagazine.org/Archives/Back%20Issues/November-December%202008/hulme-
full.html, p. 1. 
1032
 M. Gromilova, ‘The Issue of Climate-Induced Displacement from the Perspective of International 
Environmental Law’, Thesis submitted to the Tilburg University in partial fulfilment of the requirements for the 
degree Research Masters in Law, under supervision of Prof. J.M. Verschuuren, 28 June 2012, available at:  
http://arno.uvt.nl/show.cgi?fid=122940, p. 27-28. 
Chapter IV. Climate-induced migration in the International Climate Change Framework 
 
 
302 
 
In order to fill the protection gap for climate-induced displaced persons, Angela Williams on the 
other hand suggests a regionally-oriented regime operating under the auspices of the UNFCCC. 
According to Williams, the solution for the protection of climate-induced displaced persons lies not in 
a new international agreement providing a framework for protection, as this “cuts to the very heart 
of state sovereignty and thus would likely prove a contentious issue upon which to achieve universal 
(…) agreement”1033. After having unsuccessfully attempted to introduce a new category of climate-
induced displaced persons into existing frameworks, she therefore calls for an alternative system by 
way of a regional agreement, operating under an international umbrella framework.  
According to Williams, regional cooperation and bilateral agreements have more chance to success, 
as they build on existing political and economic relationships, and are thus more likely to achieve a 
greater level of commitment by participating states. Moreover, the most immediate impacts of 
climate-induced migration and displacement will indeed be felt at the regional level, as persons 
fleeing climate change effects seek new homes into neighbouring countries. A governance system 
recognising the existence of climate-induced displacement at the international level, while leaving 
more detailed agreements to the regional level, would thus be better suited to deal with climate-
induced human mobility1034. 
Williams successfully argues that the UNFCCC is the appropriate international framework to host 
such a regionally-oriented programme, as the Convention already promotes regional policy 
development, more in particular in the field of adaptation strategies1035. Pre-existing regional 
associations, such as the EU or the African Union (AU), could then offer the necessary regional 
frameworks to develop more detailed plans of action or agreements to deal with climate-induced 
displacement in the particular region. A subsidiary body within the UNFCCC regime could offer 
institutional support for the coordination of regional initiatives, and could facilitate the exchange of 
information and the interaction between different regional organisations1036. 
However, we have to keep in mind that, just as the proposal of Biermann and Boas, the alternative 
proposed by Williams has been developed before the adoption of the Cancun Agreements. Williams 
argues for example for “an explicit recognition of so-called climate change refugees in the post-Kyoto 
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agreement that allows for, and facilitates, the development of regional programs to address the 
problem”1037. In a way, it can be said that this was already achieved through the adoption of 
paragraph 14(f) of the Cancun Agreements, which invites states to take measures regarding climate-
induced migration, displacement and planned relocation at the regional level. Of course, the aim is to 
go further than that, and it is to be hoped that climate-induced human mobility will also find its place 
in the new legal instrument that is being debated at this moment in the climate negotiations.  
Another interesting protocol-based proposal is the one made by Brendan Gogarty, who, after the 
adoption of the Cancun Agreements, goes further than the two previous proposals, by providing 
more concrete suggestions on how a new UNFCCC protocol on migration and displacement could 
look like. He first thoroughly explains why the UNFCCC regime is the appropriate legal framework to 
host a new and specific instrument on climate-induced displacement. As the Cancun Agreements 
already recognise migration and displacement as part of adaptation strategies under the Convention, 
the UNFCCC regime has now the potential to support more concrete provisions on climate-induced 
displacement. Furthermore, a new convention on climate-induced displacement, outside of an 
existing legal framework, would complicate the harmonisation of international law, and create 
conflicts between varying legal instruments offering differing protection standards. The UNFCCC 
framework is an important and already existing multilateral regime on climate change, supported by 
an existing funding and technology transfer mechanism facilitating adaptation strategies, as well as a 
wide range of specialist bodies and cooperating UN organisations, which could help to implement 
concrete provisions on migration and displacement1038. In addition, the precautionary approach, 
confirmed in Article 3(3) UNFCCC, does not demand full scientific certainty to address climate-
induced human mobility, contrary to other legal models, which would probably demand a higher 
threshold to be met before protecting climate-induced displaced persons1039. Importantly, the 
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UNFCCC regime already has both the capacity and the support of the international community to 
address climate-induced migration and displacement1040. 
Inspired by the regional approach of Williams’ proposal, Gogarty then recommends to create a new 
framework on migration and displacement as an adjunct to the adaptation work under the existing 
Framework Convention, either through a series of regionally based protocols to the UNFCCC, or by an 
additional multi-state protocol. Such protocols could then: 
• “Establish a new coordinating body for migration and displacement within the UNFCCC 
framework or expand the mandate of the (…) existing bodies; 
• Provide funding, support, modelling data and for anticipatory, managed displacement within 
countries as an adaptation device via National Adaptation Plans; 
• Support the role of cluster oversight organisations such as UN-OCHA for climate-change 
induced rapid onset disasters; 
• Act as a cluster for existing UN Organisations with a role in climate-change risk resilience; 
• Provide a platform for the re-affirmation of the Guiding Principles [on Internal Displacement] 
as a component of state practice and work with UNHCR and UNEP to expand the principles to 
cover perceived gaps relating to long-term environmental degradation; 
• Provide a legal platform (via COP Agreement/regional protocol) for the affirmation of state 
responsibility to provide a safe haven from sudden onset disasters; 
• Provide a mechanism (via COP Agreement/multilateral protocol) for the affirmation of and 
response to de-territorialised sovereign states, particularly small island developing states 
(SIDS); 
• Build on, or provide funding mechanisms to purchase land and negotiation mechanisms, into 
agreements with sovereign states for SIDS or other countries at genuine risk of losing territory 
as a consequence of sea-level rises; and 
• Permit states to enter into regional protocols to share the burden of CCDP [Climate-Change 
Displaced Persons] migration over the long term as an adaptation to climate-change in line 
with Williams’ recommendations”1041. 
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Some of these concrete suggestions, such as the recommendation to create a new coordinating body 
within the UNFCCC or the attached importance to NAPs as instruments providing funding and 
assistance, are certainly valuable in the debate on a legal solution for climate-induced migrants and 
displaced persons.  However, it is doubtful whether a legal platform could be created within the 
UNFCCC regime, through a COP Agreement or a UNFCCC protocol, that affirms state responsibility to 
“provide a safe haven from sudden onset disasters”.  Indeed, UNFCCC negotiators have been willing 
to take up the topic of climate-induced migration within the international climate change regime, but 
assuming that they will touch upon the important national sovereignty area of asylum law, seems at 
this moment far from realistic. 
From a legal point of view, the above discussed proposals suggest either a set of regionally based 
protocols to the UNFCCC, or an additional multi-state protocol. Such protocols differ from the 
previous discussed option to include migration-related provisions in COP decisions, as the one agreed 
upon at COP16 in Cancun. As analysed above, COP decisions cannot create substantive new and 
legally-binding obligations for the State Parties to the UNFCCC, and can therefore not lead to 
concrete state obligations regarding climate-induced human mobility. A protocol on the other hand 
is a legally-binding instrument, and could thus contain legally-binding, and judicially enforceable, 
provisions1042. As the UNFCCC is an “umbrella convention”, a whole range of protocols could be 
adopted under it, including a protocol on climate-induced mobility. Such a protocol to the UNFCCC 
would need to be adopted through an ad hoc voting procedure, or, in the absence of this, through 
consensus1043. However, a protocol can only be binding to the State Parties which have ratified it, 
which might render it difficult to agree upon. 
In sum, these protocol-based proposals for a new legal instrument within the international climate 
change regime contribute significantly to the debate on the opportunities and limitations of 
international environmental law towards the issue of environment-induced migration. The authors of 
these proposals search for the solution to the issue in the environmental law regime, as opposed to 
creating a new convention on environment-induced migration, outside of an existing legal 
framework. Despite their sometimes provocative suggestions, the proposed protocols also contain 
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very valuable practical suggestions, such as Biermann and Boas’ suggested list of areas in which the 
population is in need of or at risk of population relocation, or Williams’ preference for a regionally-
oriented regime1044. 
The UNFCCC regime has the advantage of already enjoying extensive state support, functions under a 
well-established institutional regime and has an important funding mechanism for adaptation 
activities1045. Furthermore, it divides state responsibilities according to the principle of common but 
differentiated responsibilities. In a world where states are reluctant to commit themselves in new 
international legal frameworks creating new regulatory and financial burdens, it is more likely that 
they will accept migration provisions in the UNFCCC regime than in a new sui generis international 
convention. 
However, although there is a strong potential for the UNFCCC regime to create a new instrument 
protecting climate change-induced migrants, it also has serious shortcomings. Firstly, the UNFCCC 
regime can only address climate change-induced migration, leaving other environmental push factors 
for migration aside. In addition, it is difficult, if not impossible, to impose state obligations regarding 
international migration through instruments of international environmental law. Asylum and 
migration legislation remain important matters of national sovereignty, and can be better 
approached through bilateral or regional migration agreements than through an international legal 
regime such as the UNFCCC framework. So even though the UNFCCC regime is an important legal 
framework, for the prevention of environment-induced migration as well as through its increased 
attention for the issue, it seems that it may not be the most appropriate legal regime for the legal 
recognition and protection of environment-induced migrants and displaced persons1046. Other 
legislative areas, such as national and regional migration law, thus deserve further attention (see 
PART III of this study). 
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 M. Gromilova, ‘The Issue of Climate-Induced Displacement from the Perspective of International 
Environmental Law’, Thesis submitted to the Tilburg University in partial fulfilment of the requirements for the 
degree Research Masters in Law, under supervision of Prof. J.M. Verschuuren, 28 June 2012, available at:  
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Masters Program, University of Massachusetts, May 2011, p. 46; B. Docherty and T. Giannini, ‘Confronting a 
Rising Tide: A Proposal for a Convention on Climate Change Refugees’, 33 Harvard Environmental Law Review 
2, 2009, p. 350, 358-359, 394-397. 
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Chapter V. Other branches of international 
environmental law 
 
1. THE UN CONVENTION TO COMBAT DESERTIFICATION 
 
1.1. Combating desertification, land degradation and drought 
 
At the Rio Earth Summit of 1992, desertification was, together with climate change and the loss of 
biodiversity, recognised as one of the challenges to sustainable development. In 1994, the UNCCD1047 
was adopted, with the objective 
 “to combat desertification and mitigate the effects of drought in countries experiencing serious 
 drought and/or desertification, particularly in Africa, through effective action at all levels, supported 
 by international cooperation and partnership arrangements, in the framework of an integrated 
 approach which is consistent with Agenda 21, with a view to contributing to the achievement of 
 sustainable development in affected areas”
1048
. 
For the purpose of the Convention, ‘desertification’ means “land degradation in arid, semi-arid and 
dry sub-humid areas resulting from various factors, including climatic variations and human 
activities”1049. Drylands host some of the most vulnerable ecosystems and populations worldwide. 
The UNCCD addresses these drylands, and aims “to forge a global partnership to reverse and prevent 
desertification/land degradation and to mitigate the effects of drought in affected areas in order to 
support poverty reduction and environmental sustainability”1050. 
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 United Nations Convention to Combat Desertification in Countries Experiencing Serious Drought and/or 
Desertification, Particularly in Africa (UNCCD), adopted on 17 June 1994, entered into force on 26 December 
1996, 1954 UNTS 3 (hereafter: UN Convention to Combat Desertification). 
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 Article 2(1) of the UN Convention to Combat Desertification. 
1049
 Article 1(a) of the UN Convention to Combat Desertification. 
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 UNCCD, The 10-year strategic plan and framework to enhance the implementation of the Convention 
(2008–2018), Decision 3/COP.8, Report of the Conference of the Parties on its eighth session, held in Madrid 
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Similar to the UNFCCC regime, the UNCCD established the Conference of the Parties (COP) as its 
supreme decision-making body, with the authority to adopt decisions necessary to promote the 
effective implementation of the Convention1051. Furthermore, a Permanent Secretariat was 
established1052, and two subsidiary bodies were created, namely the Committee on Science and 
Technology (CST) and the Committee for the Review of the Implementation of the Convention (CRIC). 
In 2007, a Ten-Year Strategy was developed, in order to enhance the implementation of the 
Convention1053. It includes important strategic objectives to guide the actions of all stakeholders and 
partners in the period 2008 - 2018, and defines the focus areas of both subsidiary bodies for this 
period. 
From the three new forums addressing environmental issues initiated in Rio, the UNFCCC regime as 
well as the CBD are the result of a negotiation process between developed and developing nations, 
while the UNCCD clearly originates from political processes in the South. The UNCCD addresses an 
environmental process which is often not even considered to be an international problem by the 
developed world, and has therefore even been described as the “Rio stepchild”1054. It has received 
much less attention and support than the two other environmental forums. Perhaps this is one of the 
reasons why migration is, in contrast to the other two Rio conventions, mentioned as a particular 
concern in the UNCCD.  
 
1.2. Migration and displacement in the UNCCD regime 
 
1.2.1. Human mobility due to desertification, land degradation and drought 
 
As shown in Chapter I of this study, desertification, land degradation and droughts have serious 
implications on human migration and displacement. Due to the impact of both climate change and 
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 Article 22 of the UN Convention to Combat Desertification. 
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 Article 23 of the UN Convention to Combat Desertification. 
1053
 UNCCD, The 10-year strategic plan and framework to enhance the implementation of the Convention 
(2008–2018), Decision 3/COP.8, Report of the Conference of the Parties on its eighth session, held in Madrid 
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land degradation resulting from erosion, salinisation or a decline in soil nutrients, drylands suffer 
from a decrease of productivity and reliability of agricultural and pastoral systems. As a result, it is 
expected that vulnerable areas in Sub-Saharan Africa, Central Asia and around the Mediterranean 
will see significant changes in traditional migration patterns1055.  
Desertification- and drought-induced human mobility can take different forms. When the inhabitants 
of vulnerable drylands have no other option than to flee their degrading region of origin, they 
become environmentally-displaced persons. In a discussion paper from the UNCCD Secretariat, 
migration is also mentioned as an important adaptation strategy to sustain livelihoods of affected 
dryland populations. Among other benefits, the Secretariat underlines that out-migration could 
alleviate demographic burden and allow degraded environments to recuperate. Moreover, returned 
migrants could import know-how on innovate land use methods, or bring new skills to diversify their 
livelihoods, thereby reducing their reliance on natural resources1056. 
This Section aims to assess whether and how the UNCCD regime could contribute in the search for 
durable legal solutions to address the issue of environment-induced migration, and more in 
particular to support international migration as a strategy to adapt to degrading environmental 
conditions. 
 
1.2.2. Addressing migration and displacement in the UNCCD 
 
Unlike the UNFCCC and the CBD (see further below in Section 3), which do not explicitly refer to the 
phenomenon of climate- or environment-induced migration, the UNCCD pays modest attention to 
human mobility. In the prologue of the Convention, the Parties are  
“Mindful that desertification and drought affect sustainable development through their 
interrelationships with important social problems such as poverty, poor health and nutrition, lack of 
                                                           
1055
 Foresight, Migration and Global Environmental Change. Future Challenges and Opportunities, Final Project 
Report, The Government Office for Science, London, 2011, p. 68, 71-74. 
1056
 UNCCD Policy Brief on Migration, ‘Managing environmentally-induced migration in drylands: The Win-Win 
Stratey’, Discussion paper prepared by the UNCCD secretariat, August 2009, available at: 
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food security, and those arising from migration, displacement of persons and demographic 
dynamics”
1057
 [Emphasis added] . 
More in particular, mechanisms to assist environmentally-displaced persons are mentioned in the 
Convention as measures to prepare for and mitigate the effects of drought. In order to implement 
the Convention, affected countries are required to develop National Action Programmes (NAPs), with 
the aim “to identify the factors contributing to desertification and practical measures necessary to 
combat desertification and mitigate the effects of drought”1058. Often supported by action 
programmes at the sub-regional (SRAP) and regional (RAP) level, such NAPs are important 
instruments to achieve the Convention’s goals. They are developed through a participatory process 
involving governmental offices, scientific institutions and local communities. According to Article 10 
of the Convention,  
“National action programmes may include, inter alia, some or all of the following measures to prepare 
for and mitigate the effects of drought: (a) establishment and/or strengthening, as appropriate, of 
early warning systems … and mechanisms for assisting environmentally displaced persons”
1059
. 
[Emphasis added]  
Finally, Article 17 of the Convention, on research and development, states that 
“The Parties undertake, according to their respective capabilities, to promote technical and scientific 
cooperation in the fields of combating desertification and mitigating the effects of drought through 
appropriate national, subregional, regional and international institutions. To this end, they shall 
support research activities that 
... 
(e) take into account, where relevant, the relationship between poverty, migration caused by 
environmental factors, and desertification”
1060
. [emphasis added] 
With these provisions, the drafters of the UNCCD clearly recognised the causal relationship between 
drought, desertification and human mobility. However, compared to the way in which migration was 
addressed in the UNFCCC regime, the provisions above seem to use the relevant terms ‘migration’ 
and ‘displacement’ more indiscriminately. Unlike paragraph 14(f) of the Cancun Agreements, which 
refers to ‘migration’, ‘displacement’ and ‘planned relocation’, the UNCCD mentions migration when 
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 Prologue of the UN Convention to Combat Desertification. 
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 Article 9 and 10 of the UN Convention to Combat Desertification. 
1059
 Article 10(3)(a) of the UN Convention to Combat Desertification. 
1060
 Article 17(e) of the UN Convention to Combat Desertification. 
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addressing research and development, while referring to environmentally-displaced persons in the 
article regarding National Action Programmes (NAPs).  
It seems that the use of terminology on human mobility has been less though-out in the UNCCD than 
in the UNFCCC Cancun Agreements. Indeed, the UNCCD provisions go back years before the 
terminology discussion broke out in the context of the UNFCCC climate negotiations leading to 
COP16 in Cancun. The choice to use ‘migration’ or ‘displacement’ in a particular context in the text of 
the Convention was not a conscious choice. Similarly, the lack of an explicit reference to migration as 
an adaptation strategy should not be misconstrued, as the UNCCD is older than the discussion on the 
concept of migration as an adaptive strategy. It was only later that the word ‘migration’ came to 
mean a proactive form of human mobility in the context of migration and environmental change. 
 
1.2.3. Legal value of migration provisions in the UNCCD regime 
 
As a multilateral environmental agreement, the UNCCD can be considered as a hard law source of 
international law, as enumerated in Article 38 of the ICJ Statute1061. As a result, its provisions, 
including those concerning migration and displacement, are binding to the State Parties to the 
Convention. However, as discussed above (see Chapter IV, Section 2.3.2.), hard law instruments can 
also include ‘soft’ provisions, for example when they are phrased in an insufficiently clear way to 
hold State Parties to a precise obligation1062. Such ‘legal soft law’ merely proposes certain guidelines 
for state conduct, but does not impose strict state obligations1063. The legal value of the UNCCD 
migration provisions is thus not only determined by the form of the document, but also by the legal 
character of its substance. 
Taking a closer look at Article 10 of the Convention, it turns out that the level of obligation contained 
in the language of this provision on National Action Programmes is relatively low. NAPs “may 
include” mechanisms for assisting environmentally-displaced persons1064, but states are not obliged 
to incorporate such measures into their NAPs. This provision regarding environment-induced 
migration in the UNCCD regime thus seems to be a form of ‘legal soft law’, as it is formulated as an 
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 Article 38, Statute of the International Court of Justice, adopted in San Francisco on 26 June 1948. 
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 A. Wiersema, ‘ The New International Law-Makers? Conferences of the parties to Multilateral 
Environmental Agreements’, 31 Michigan Journal of International Law, 2009, p. 260. 
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 P.-M. Dupuy, ‘Soft Law and the International Law of the Environment’, 12 Michigan Journal of International 
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encouragement rather than an obligation. On the other hand, Article 17 UNCDD on research and 
development seems to contain more hard law terminology, as it prescribes that the Parties to the 
Convention “shall support research activities that .... (e) take into account, where relevant, the 
relationship between poverty, migration caused by environmental factors, and desertification”1065. 
However, the vagueness and indeterminacy of this commitment also gives it a rather ‘soft’ character. 
So even though these norms are contained in a legally-binding hard law instrument, it seems difficult 
to attach strict and enforceable state obligations regarding migration and displacement to them.  
Nonetheless, as mentioned above, a status of legal soft law is not always without any legal and 
political significance. What matters, is whether and how these migration provisions are effectively 
implemented in practice.  
 
1.2.4. Implementation mechanisms and funding 
 
One of the main barriers that have hindered the battle to combat desertification, drought and land 
degradation, has been identified as the lack of effective management and implementation 
mechanisms1066. Just as the UNFCCC regime, the UNCCD regime is equipped with a number of 
implementation mechanisms, in order to translate the Convention’s goals into concrete actions on 
the ground.  
 
1.2.4.1. National Action Programmes (NAPs) 
 
A. Mainstreaming human mobility in the UNCCD’s NAPs 
 
As mentioned above, the UNCCD requires affected State Parties to develop NAPs, with the aim “to 
identify the factors contributing to desertification and practical measures necessary to combat 
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 Article 17(e) of the UN Convention to Combat Desertification. 
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desertification and mitigate the effects of drought”1067. According to Article 10 of the Convention, 
NAPs may include “mechanisms for assisting environmentally displaced persons” as measures to 
prepare for and mitigate the effects of drought. Considering the above described incorporation of 
environment-induced migration into the UNCCD itself, the question now rises to what extent the 
Convention’s national implementation mechanisms are addressing this issue. 
Since the adoption of the Ten Year-Strategy in 2007, countries are required to align their NAPs to the 
Strategy’s objectives, which many affected countries started to do indeed. Unfortunately, 
environment-induced migration is not explicitly addressed in the Ten Year-Strategy. However, 
according to the UNCCD Secretariat’s Policy Brief on Migration, the issue seems to be covered 
through the Strategy’s strategic and operational objectives, which are expected to guide the actions 
of all UNCCD stakeholders and partners in the period 2008–2018. The first of the strategic objectives 
is “to improve the living conditions of affected populations” in drylands1068. Concrete expected 
outcomes are portrayed under Operational Objective 2, which requires the creation of a policy 
framework “for promoting solutions to combat desertification/land degradation and mitigate the 
effects of drought”1069. To this end, affected countries should take biophysical as well as socio-
economic information into account in their NAPs, and integrate these NAPs and sustainable land 
management and land degradation issues into development planning1070. For the issue of 
environment-induced migration, it is interesting to investigate whether migration is addressed in the 
NAPs as a way to improve the living conditions of affected populations, or as a solution to combat 
desertification/land degradation and mitigate the effects of drought. 
In most NAPs, human mobility is mentioned in the situation analysis that precedes concrete 
objectives, outputs and activities of the NAP to combat desertification. Most often, migration to 
urban areas is seen as a problem, namely as a negative consequence of droughts and 
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desertification1071, or even as a cause of environmental problems1072. In the NAP of Botswana for 
instance, rural-urban migration is seen as a problem that should be addressed in national economic 
and environmental policies1073, while in the NAP of Burkina Faso, the disordered settlement of 
migrating populations is considered to be destructive for the natural resources of the new 
environment1074. 
However, in the NAPs which do refer to migration in their objectives and proposed activities to 
combat desertification, the issue is sometimes treated in a relatively novel way, at least in 
comparison to the treatment of the issue in the NAPA process in the framework of the UNFCCC. For 
instance in the NAP of Burkina Faso, the competent Minister of Environment and Water mentions 
that migration should be organised in order to provide jobs for people who can no longer gain a 
livelihood from the natural resources of their environment1075. In the country’s action programme 
concerning the improvement of living conditions for rural and semi-urban populations, one of the 
objectives is to “define and implement policies on population and migration, in order to reduce 
demographic pressure on land”1076. This way, income resources of rural populations could be 
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diversified. Moreover, as regards the economic empowerment of disadvantaged groups, Burkina 
Faso’s NAP refers to the vulnerable situation of women and young persons. As for the latter, it is 
noted that their economic empowerment could be advanced by the experiences they can gain from 
international labour migration, as long as they are surrounded by favourable conditions thereto1077. 
In Cameroon, organised migration is, together with family planning, proposed as a way to cope with 
demographic challenges in highly populated areas. More in particular, the NAP refers for instance to 
the North East and North West Benue project, which purpose was to develop the potential of the 
Benue valley by decreasing population densities in the Mandara Mountains1078. In this area, which 
was already characterised by relatively fragile ecosystems, a relatively high population growth has 
increasingly put the pressure on the available natural resources and accelerated the process of 
desertification1079. In the 1970s, the relocation of a part of the population was organised in order to 
fight this degradation process. On the other hand, the NAP identifies unorganised migration that 
took place before 1970 as one of the main sources of the saturation of the land1080. Similarly, the 
NAPs of other countries have referred to the management of population growth and migration as a 
strategy to “match people and resources”1081. Importantly, the NAP of Ethiopia stresses that this 
should be done “in a manner which is environmentally sound, economically sustainable, 
economically and biologically productive as well as socially and culturally acceptable”1082. 
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In countries where the NAP’s proposed activities do recommend limiting migration, it mostly 
concerns measures to limit rural-urban migration, in particular to prevent brain drain in already 
vulnerable areas1083. For example the NAP of Egypt contains a recommendation to adopt  
 “policies for preventing or at least minimizing the migration of local communities (particularly youth 
 that have particular professional skills) from rural areas to urban areas through sustainable land use 
 that encourage planning on scales large enough to maintain the potential of ecosystems and giving 
 titles for land ownership in newly reclaimed land”
1084
.  
In sum, the cause-and-effect relationship between drought, desertification and land degradation on 
the one hand and migration on the other hand has been recognized in many NAPs, mostly as a 
problem to be avoided. Similar to the NAPA process under the UNFCCC regime, the NAPs under the 
UNCCD framework propose measures to halt or at least limit rural-urban migration. However, where 
migration is presented as a way to diversify livelihoods of drought-affected populations or to relieve 
pressure on natural resources, it acts as a positive solution to combat desertification or to mitigate 
the effects of drought, thereby aligning the NAPs to the objectives of the Ten Year-Strategy. In this 
sense, mainstreaming migration-related policy measures at the local level through the NAP process 
might contribute to facilitating migration as an adaptive response to environmental changes. 
 
B. Limitations of the UNCCD’s NAPs to support adaptive migration 
 
Similar to the evaluation of the NAPAs under the UNFCCC regime above (see Chapter IV, Section 
2.4.1.1.), some general problems concerning the development of NAPs under the UNCCD regime can 
be identified. According to the UNCCD Secretariat, affected dryland communities are often 
“politically marginalized”. Their concerns are not sufficiently taken into account when developing 
National Action Programmes1085. Thus, in order to address their specific needs, the affected 
communities should be better represented in the formulation of national strategies and action 
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programmes to combat desertification. In particular for the development of policy measures 
concerning population movements, local customary patterns, pastoralist arrangements for grazing, 
as well as the societal impact of mobility measures should be taken into account.  
Furthermore, the UNCCD Secretariat has observed a rather limited implementation of the NAPs, due 
to a lack of appropriate national actions, limited application of technology and local knowledge, and 
a lack of exchange between scientists and policymakers. Moreover, the NAP process suffers from a 
lack of financial means to implement the proposed actions to combat desertification and mitigate the 
effects of drought1086. Obviously, similar to what is concluded above regarding the UNFCCC’s NAPAs, 
adequate funding mechanisms are needed in order to fully implement the UNCCD’s goals at the local 
level through the NAP mechanism. 
 
1.2.4.2. Funding under the UNCCD regime 
 
In order to combat desertification, drought and land degradation and fulfil the UNCCD’s goals, 
sufficient and adequate funding is needed. However, compared to the wide range of funds available 
under the UNFCCC to mitigate climate change and adapt to its adverse effects, there are much less 
financial means available to combat environmental degradation under the UNCCD. Unlike both other 
Rio Conventions, the UNCCD was, at its origin in 1994, not linked to the GEF, nor did it create its own 
financial instrument to fund the implementing activities of developing countries. Articles 20 and 21 
of the Convention set out State Parties’ obligation to mobilize the necessary financial resources for 
affected developing country Parties to combat desertification and mitigate the effects of drought. “In 
order to increase the effectiveness and efficiency of existing financial mechanisms”, the Global 
Mechanism (GM) was established “to promote actions leading to the mobilization and channelling of 
substantial financial resources” to affected developing countries1087. 
As discussed above (see Chapter IV, Section 2.4.2.1.), the Global Environment Facility (GEF) operates 
as the financial mechanism for some of the key multilateral environmental treaties, such as the 
UNFCCC and the CBD. As an independently operating financial organisation, the GEF finances 
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projects regarding climate change, biodiversity, international waters, the ozone layer and persistent 
organic pollutants in developing countries and countries with economies in transition1088. In 2003, 
the GEF made land degradation a separate focal area, making it mandatory for the GEF to finance 
activities to combat desertification.  In 2010, the GEF finally amended its charter to become the 
primary funding mechanism of the UNCCD. As tackling land degradation was high at the GEF’s 
priority list, it increased its allocation to the Land Degradation Focal Area (LDFA) by 30 %, and has up 
to date funded about 100 projects supporting sustainable land management to combat 
desertification and deforestation1089. 
Now, what can GEF funding under the UNCCD regime, in particular the LDFA, mean for 
desertification- and drought-induced human mobility? The GEF provides grants to affected 
developing countries and countries with economies in transition through, inter alia, ‘GEF financing 
for enabling activities’ and through links to climate change adaptation. As for the latter, countries 
focusing on activities to combat land degradation may take advantage of the Adaptation Funds 
managed by the GEF, namely the Special Climate Change Fund (SCCF), the Least Developed Countries 
Fund (LDCF) and the Adaptation Fund (AF)1090. Their relevance for the issue of environment-induced 
migration has been discussed above (see Chapter IV, Section 2.4.2.2.). 
As for the ‘GEF financing for enabling activities’ under the UNCCD, the intention is to support parties 
in implementing specific activities which help them to fulfil their obligations under the Convention. 
One of the priorities is to finance the alignment of NAPs with the UNCCD’s Ten Year-Strategy. In this 
context, the ‘GEF financing for enabling activities’ might in my opinion be used to finance concrete 
projects regarding drought-induced migration, in particular in case such projects are guided by the 
Strategy’s first strategic objective, which is “to improve the living conditions of affected populations” 
in drylands1091. However, in practice, this idea is hindered by various problems which have been 
observed with regard to the allocation of funding to such implementing activities. For instance, a 
“lack of synergies” between projects and action programmes under the three Rio Conventions has 
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influenced the impact of financial resources on the improvement of socio-economic conditions. 
Furthermore, many national projects do not sufficiently address the need to improve the livelihoods 
of vulnerable communities living in affected drylands. According to the UNCCD Secretariat, this “can 
reflect an absence of societal motivation in allocating funds”1092.  
 
1.2.5. The way forward to address migration through the UNCCD regime 
 
In order to address drought-induced migration more efficiently through the UNCCD regime, the 
UNCCD Secretariat has put forward some policy proposals. Firstly, in addition to mitigating land 
degradation, the NAPs should more clearly address the first strategic objective of the Ten Year-
Strategy, which is to improve the living conditions of affected populations1093. They can do so, for 
example, by creating “job alternatives and sustainable livelihoods for pastoralists and farmers in 
order to alleviate pressure on natural resources”1094. Furthermore, the scientific basis and knowledge 
on the interaction between drought, land degradation, desertification and migration should be 
improved, partnerships for research should be built, and awareness among policymakers and the 
public should be increased. Through the UNCCD’s subsidiary bodies, namely the Committee on 
Science and Technology (CST) and the Committee for the Review of the Implementation of the 
Convention (CRIC), the UNCCD framework could, according to its Secretariat, “offer a suitable 
framework for independent scientific and expert assessment, dialogue and policy coordination” 
regarding migration1095. 
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Finally, the Secretariat also proposes to enhance migration among desertification as well as climate 
change adaptation strategies, and to prioritise the drylands’ most vulnerable populations. National 
adaptation plans should include measures regarding permanent and temporary migration, as well as 
internal ánd international migration. According to the Secretariat, “[t]his might include, for example, 
incentive measures for families that accept to be relocated with a view to restore a given degraded 
land”1096. Furthermore, regulation facilitating migration and strengthening the benefits of 
remittances might be incorporated into NAPs and NAPAs. 
In sum, the UNCCD framework obviously plays an important role in tackling desertification, land 
degradation and drought, thereby preventing the need for dryland populations to emigrate out of 
their region of origin in the first place. However, while it has been shown that the UNCCD represents 
a useful normative framework for addressing environmental degradation problems, its direct 
practical relevance for the issue of environment-induced migration is more difficult to establish. 
Unlike the incorporation of human mobility into the UNFCCC framework, the migration provisions in 
the UNCCD itself did not have the same political implications for the recognition of the problem of 
environment-induced migration at the international level. The provisions were more silently adopted 
in the Convention, in a time when the topic did not (yet) come under the attention of international 
and national policymakers. However, in the future, the implementation mechanism of the UNCCD 
regime could provide a useful way to implement certain measures related to adaptive migration at 
the national level, provided there are sufficient financial means to this end. As there are less financial 
means available than in the UNFCCC framework, climate change-related funding mechanisms could 
for example complement the funding available under the UNCCD regime, as mitigating climate 
change also contributes to the fight against droughts, land degradation and desertification. As for 
international migration, action programmes should also be developed on a regional basis, thereby 
creating opportunities to mobilize more financial resources to jointly address drought-induced 
migration across international borders1097.  
The attention devoted to the issue of environment-induced migration by the UNCCD Secretariat is 
certainly a positive development. In particular the proposals to include measures facilitating adaptive 
migration in the NAPs are worth further discussion. Furthermore, it is positive that, next to rural-
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urban migration, also international migration is mentioned in this context. However, considering the 
above discussed lack of financial means and the lack of political attention to the UNCCD regime as a 
legal framework to address environment-induced migration, it is doubtful whether the UNCCD 
framework can be of any practical relevance in the future to facilitate migration as a strategy to 
adapt to changing environmental conditions. 
 
2. THE CONVENTION ON BIOLOGICAL DIVERSITY 
 
2.1. Conserving biodiversity and promoting sustainable use of its components 
 
The last of the three “Rio Conventions” that will be discussed in this thesis, is the CBD1098. Together 
with the UNFCCC, this Convention was opened for signature at the Rio Earth Summit in 1992. The 
main objectives of the CBD are “the conservation of biological diversity, the sustainable use of its 
components and the fair and equitable sharing of the benefits arising out of the utilization of genetic 
resources”1099.  
The CBD provides a global legal framework concerning biodiversity issues. It contains, among others, 
measures regarding the conservation of biodiversity, biotechnology, and access to genetic resources. 
Similar to the UNFCCC and UNCCD regimes discussed above, the Convention established the 
Conference of the Parties (COP) to review the implementation of the Convention, to adopt 
programmes of work, to achieve its objectives, and provide policy guidance1100. To this end, the COP 
convenes every two years, or when needed. The Convention also established a Secretariat1101, and 
created the Subsidiary Body on Scientific, Technical, and Technological Advice (SBSTTA), in order to 
provide recommendations to the COP on the technical aspects of the implementation of the 
Convention1102. At the 10th meeting of the COP in Nagoya in 2010, a new strategic plan was 
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adopted1103. This Strategic Plan for Biodiversity 2011-2020 includes the Aichi Biodiversity Targets, 
which aim, inter alia, at addressing the underlying causes of biodiversity loss by mainstreaming 
biodiversity across government and society, reducing the direct pressures on biodiversity and 
promoting sustainable use, improving the status of biodiversity by safeguarding ecosystems, species 
and genetic diversity, and enhancing the benefits to all from biodiversity and ecosystem services1104. 
The last decennia have witnessed an important change in conservation science. As the importance of 
local communities and indigenous groups for biodiversity conservation is now better recognised, the 
traditional conservation approach, which was often limited to classifying lands as protected areas, 
has been replaced by a conservation approach with a more human face. For instance, according to 
Chatty and Colchester, there has been a growing concern about the social impacts of designating 
protected areas on indigenous groups and other vulnerable communities1105. As there are now more 
references to this human dimension in international biodiversity law, the question rises whether the 
CBD regime could also adequately address the issue of environment-induced migration. 
 
2.2. Migration and displacement in the Convention on Biological Diversity 
 
2.2.1. Human mobility and the loss of biodiversity 
 
As discussed in Chapter I of this study, the loss of biodiversity has severe effects on people’s 
livelihoods. Communities who strongly rely on ecosystem services for their livelihoods are most 
vulnerable to this degradation of the environment1106. In particular in mountain areas, which often 
host communities highly dependent on natural resources and agricultural incomes, people are 
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severely affected by environmental changes diminishing ecosystem services and fresh water 
availability1107. As a result of biodiversity losses, migration then becomes a common response for 
those communities. Similarly, in small island nations, where the population is highly reliant on 
fishing, tourism or other biodiversity-based sectors, the loss of biodiversity takes important sources 
of livelihood provision away, resulting in migration and displacement of the island community1108. 
Aside from human mobility caused by biodiversity losses, the conservation measures to preserve 
biodiversity themselves might become a cause of population movements. When a certain land is 
designated as a protected area, the inhabitants often have no other choice than to leave the area. 
They can become displaced persons, or become subject to forced resettlement. In particular for 
indigenous peoples, the imposition of protected areas has in the past caused serious damage to their 
lives and livelihoods1109. In Nepal for example, the Tharu people were forcibly removed from the 
Royal Chitwan National Park. Between 1994 and 1999, about 2000 people were forced to move out 
of an enclave in the park, and were resettled on poor soils, with little access to water and forest 
resources1110. Other examples of conservation-related displacement are found in Tanzania, where 
the establishment of the Tarangire and Manyara National Parks have evicted many local pastoralists, 
or in India, where 4 million people were faced with forced resettlement as a result of the 
strengthening of conservation legislation1111. Often, the socio-economic characteristics and cultural 
identity of the population were disregarded in the organisation of planned relocation for large-scale 
conservation projects1112. Fortunately, in recent years, such involuntary resettlements become 
increasingly questioned. And where certain communities still need to make place for protected 
areas, the planned relocation needs to be well organised, and with respect for the affected persons’ 
human rights. 
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Thus, where human mobility is considered in the context of biodiversity losses, the same 
classification of types of mobility can be made as the one above, namely including migration, 
displacement, as well as planned relocation. Furthermore, migration should not only be considered 
as a problem resulting from biodiversity losses. Migration and planned relocation can, if managed 
well and with respect for migrants’ fundamental rights, also serve as a conservation strategy. 
 
2.2.2. Addressing migration and displacement in the framework of the Convention on 
Biological Diversity 
 
Unlike the UNCCD, the CBD does not contain any references to migration or displacement. Similarly, 
the Conference of the Parties has up to date not extensively addressed the issue in its two-yearly 
meetings. Where COP decisions do refer to “relocation and assisted migration”, it concerns migration 
of endangered or protected species1113. The few references to human mobility in COP decisions 
concern the resettlement of indigenous peoples out of protected areas1114, or the displacement of 
local communities due to the degradation of coastal resources having an impact on tourism1115. 
However, those provisions do not contain any clear obligations on the part of the state. Human 
mobility is thus not considered in a substantial way by the COP to the CBD, and neither is it in 
decisions of the Subsidiary Body on Scientific, Technical, and Technological Advice (SBSTTA). 
Similarly, the Strategic Plan for Biodiversity 2011-2020, including the Aichi Biodiversity Targets, does 
not include any references to the issue1116. 
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However, the plight of indigenous peoples and local communities has gone through an intensive 
advocacy process in the framework of the CBD1117, and their rights are now explicitly recognised in 
COP decisions1118. States are for example committed to involve indigenous peoples and local 
communities in establishing and managing protected areas and let them participate in decision-
making on a fair and equitable basis, and in full respect of their human and social rights1119. So while 
environment-induced human mobility is not explicitly addressed as a core concern in the CBD 
regime, the attention for the rights of indigenous people and local communities provides another 
pathway to take the needs of environment-induced migrants and displaced persons into account. 
 
2.2.3. Implementation mechanisms 
 
Even though there are no explicit provisions regarding environment-induced mobility in the 
framework of the CBD, it is nonetheless interesting to examine what a migration provision, 
comparable to paragraph 14(f) of the Cancun Agreements in the UNFCCC framework, could mean in 
practice if it were to be adopted in the framework of the CBD. Parallel to the discussions above on 
the treatment of human mobility in the UNFCCC and UNCCD regimes, a number of implementation 
and funding mechanisms could be studied.  
As the for the implementation mechanisms of the CBD regime, the National Biodiversity Strategies 
and Action Plans (NBSAPs) deserve some attention. Article 6 CBD on General Measures for 
Conservation and Sustainable Use requires State Parties to “[d]evelop national strategies, plans or 
programmes for the conservation and sustainable use of biological diversity”1120. Up to date, 178 
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State Parties have developed NBSAPs in line with this provision1121. Despite the lack of explicit 
references to environment-induced migration in the Convention, some countries do consider the 
issue in their NBSAPs. The NBSAP of Tanzania for example mentions migration as a factor affecting 
the country’s natural resource base1122. Importantly, in order to promote agro-biodiversity resources 
at national and international markets, the action plan also refers to the introduction and promotion 
of livestock and human migration guidelines as one of the strategic choices to be made. This way, 
awareness should be raised on the loss of agro-biodiversity due to human migration, and guidelines 
should be established to safeguard those biodiversity losses1123.  
Other NBSAPs refer to measures for the resettlement of certain affected populations.  For instance 
the programme of Sierra Leone proposes to “promote support and enhance the ongoing 
rehabilitation and resettlement programmes for displaced populations”, as a measure to prevent 
deforestation and promote better management of inland water ecosystems1124. It is clear that, 
despite the lack of important references to human mobility in the CBD itself or in its COP’s decisions, 
it does not prevent countries from treating the issue in their national implementation mechanisms. 
However, the issue is much less present than in the implementation mechanisms within the UNCCD 
framework (where the Convention itself refers to human mobility) and the UNFCCC framework 
(where the issue is incorporated into the Adaptation Framework). Despite the change in conservation 
science to a more human approach, respecting the rights of indigenous groups and local 
communities, it thus seems that the CBD framework has currently little practical neither financial 
relevance for the issue of environment-induced migration. That being said, the importance of 
biodiversity law for the prevention of environment-induced population movements cannot be 
ignored. As discussed above, nature conservation measures do play a crucial role, not only in the 
prevention of migration from happening in the first place, but also in the recovery of affected areas, 
making it possible for affected populations to return to their region of origin. 
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Interim conclusion on migration in international 
environmental law 
 
Chapter IV of this study has attempted to discuss the role which the international climate regime can 
play for people migrating due to the adverse effects of climate change. It has given an overview of 
the emergence of human mobility into the international climate change regime, and has discussed 
how migration, displacement and planned relocation are framed within the Cancun Adaptation 
Framework. Furthermore, the goal was to provide deeper insight into the implications of addressing 
migration in the UNFCCC regime, and the possible implementation of such a migration provision 
through various instruments of the climate change architecture. Finally, some opportunities for the 
way forward were briefly addressed. 
It is clear that paragraph 14(f) of the Cancun Adaptation Framework has provided a crucial 
momentum for the issue of climate-induced human mobility, as it will go down in history as the first 
ever mentioning of climate migration in an official COP decision within the international climate 
change framework. By describing the emergence of human mobility into the UNFCCC regime, 
Chapter IV has provided an analysis of the extent to which international environmental law is 
equipped to deal with one of the big challenges our warming world is facing.  
Reframing the question of the legal value of the Cancun Agreements, I have found that the Cancun 
Adaptation Framework does not contain binding state obligations regarding adaptation to the 
adverse effects of climate change. However, paragraph 14(f), although not legally binding, has a 
strong symbolic and political value, as it is situated in an important part of the Adaptation 
Framework. With this provision, the international community recognises the influence of our 
changing climate on human mobility, and paves the way for migration-related adaptation actions on 
the ground. Migration now features in a list of activities that can be considered ‘adaptive’, and might 
qualify for adaptation funding. Aside from improved funding opportunities, addressing migration in 
the international climate change framework also has the advantage of providing “a voice to all 
nations of the world”, including the most vulnerable countries, in one of the highest profile 
international fora1125. These developments within the Cancun Adaptation Framework could even 
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encourage other environmental policy fora to address the issue of environment-induced migration 
more accurately. After all, as the UNFCCC regime can only address climate-induced migration, it does 
not take account of environmental push factors other than climate change impacts. Moreover, 
paragraph 14(f) could work as a catalyst for national action on climate-related human mobility. 
Finally, the inclusion of migration into the Cancun Adaptation Framework could even have legal 
repercussions, if it would be incorporated into a future UNFCCC protocol, legal instrument or agreed 
outcome with legal force. 
However, it is important to keep the limits of what can be achieved within the international climate 
regime in mind. Firstly, COP decisions can only elaborate existing treaty obligations. They cannot 
create substantive new and legally-binding obligations, and can therefore not lead to concrete state 
obligations regarding climate-induced migration, displacement and planned relocation. Furthermore, 
the text placement and wording of paragraph 14(f) suggests the non-controversial nature of the 
topic, in particular in terms of what was being asked of national governments, that is: only voluntary 
measures to enhance understanding, coordination and cooperation on the topic1126. Therefore it 
must be concluded that paragraph 14(f), as it is currently phrased, could not lead to state obligations 
regarding climate-induced migration, displacement and planned relocation, in case it would be 
copied into a future legally-binding instrument. In fact, as a treaty regime within international 
environmental law, the UNFCCC framework is primarily concerned with interstate relations, and is 
not tailored to grant specific rights to individuals, such as human rights protection or a right to 
asylum for climate-induced displaced persons1127. Instead, it is a legal framework which imposes 
interstate duties, with the aim “to prevent dangerous human interference with the climate 
system1128. 
Nonetheless, ever since the inclusion of migration in the Cancun Adaptation Framework, several 
countries have already hosted international conferences on the topic, and funded research projects. 
So if anything, the incorporation of climate-induced migration in the UNFCCC regime has given the 
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topic more legitimacy, and has raised the interest in the issue among governments and international 
organisations1129. It can even be argued that it has opened the way for longer-term thinking about 
topics like population shifts, adaptation planning and governance of borders and human mobility at 
different policy levels in a world which might face global warming far beyond 2°C1130. As for 
implementation, paragraph 14(f) could lead to the inclusion of migration-related measures into 
national adaptation planning and mechanisms such as the Warsaw Loss and Damage Mechanism, but 
also, more broadly, into development cooperation and disaster risk reduction strategies. Indeed, 
climate change-related migration was considered not only as part of adaptation action, but also as 
part of the new UNFCCC loss and damage mechanism. Linking the adaptation framework with the 
loss and damage programme could now help to advance the topic of climate-induced human 
mobility in the international climate change framework into more practical solutions. 
Of course, quite a lot of the suggestions discussed in this Chapter could also be realised through a 
separate international convention on environment-induced migration, outside of the UNFCCC 
regime. Likewise, the political arguments against such a new sui generis convention, such as the lack 
of political appetite for such an instrument, can also be held against the adoption of more concrete 
provisions in a legally-binding instrument within the international climate regime, or against a new 
UNFCCC protocol on the topic.  However, as Gogarty states, the UNFCCC regime has the advantage of 
being “a well established system that possesses more than two decades of institutional knowledge, 
scientific and technical resources and the commitment of almost every state in the world to 
combating climate change”1131. Concrete legally-binding provisions in a new legal instrument, or an 
additional protocol on climate-induced human mobility would thus allow states to show their 
commitment towards addressing the adverse effects of climate change within the international 
climate change regime. 
After assessing the added value of the UNFCCC regime for environment-induced migration and 
displacement, Chapter V briefly touched upon the other main multilateral environmental 
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agreements, namely the UNCCD and the CBD. It has been shown that, while the UNCCD does 
mention the issue in the text of the Convention itself, the CBD does not include any references to 
environment-induced mobility. However, this disparity does not make a huge difference in practice. 
Similar to the NAPAs in the UNFCCC framework, the national implementation mechanisms of both 
other Rio frameworks could, to a limited extent, include measures regarding migration, displacement 
or planned relocation. However, these frameworks have much less practical relevance than the 
UNFCCC regime, as they are institutionally weaker, and, more importantly, have less financial means 
available than the international climate change regime.  Moreover, it is mostly the political discussion 
foregoing the inclusion of migration in the Cancun Adaptation Framework that has an important 
symbolic value for the recognition of the issue in international policymaking. Such discussion did not 
take place within the framework of the other Rio Conventions. 
Nonetheless, as the dynamics of climate change, desertification and land degradation, and 
biodiversity loss are intimately connected, the three Rio Conventions should and could collaborate 
more closely, including for the treatment of environment-induced human mobility. Perhaps the issue 
of environment-induced migration could offer an opportunity for more coordination and 
cooperation, in particular among the implementation mechanisms of the three frameworks. The 
promotion of complementarities among the NAPAs of the UNFCCC, the NAPs of the UNCCD and the 
NBSAPs of the CBD could further enhance the impact of national strategies and action plans in the 
context of environment-induced migration, displacement and planned relocation1132. 
While the topic of climate-induced human mobility was not addressed at the Rio Earth Summit in 
1992, more than 20 years later, more attention should be devoted to the topic in international 
environmental fora, using the UNFCCC process as a precedent for addressing migration in 
international environmental law. However, although international environmental law is of obvious 
relevance for the prevention of environment-induced mobility, for the implementation of concrete 
migration-related policy measures, it does not provide the sole answer. As discussed above, the 
Cancun Adaptation Framework does not ‘invite’ states to grant residence rights to climate-induced 
displaced persons, or to facilitate international migration as an adaptation strategy for the most 
affected and vulnerable populations, let alone that it would ‘oblige’ them to do so. In particular 
international migration touches upon the important national prerogative of defining who can enter a 
country’s territory. Whether or not states decide to facilitate international adaptive migration 
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therefore remains a matter of state sovereignty, and must be addressed in national or regional 
migration law and policy, instead of international environmental law. While it is crucial to integrate 
migration into disaster risk reduction and adaptation frameworks, it is therefore equally important to 
integrate disaster risk reduction and climate change adaptation into migration law and policy. 
Migration law and environmental law are thus complementary legal frameworks to address the issue 
of environment-induced human mobility, ranging from migration to displacement to planned 
relocation.  
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Chapter VI. Environment-induced migration and the 
European Union 
 
PART II of this thesis has concluded that, although international environmental law has some 
relevance in the context of migration and environmental change, it needs to be complemented with 
measures in the field of migration law in order to facilitate international adaptive migration. Before 
Chapter VII will provide some recommendations on how exactly to integrate this adaptation 
perspective into EU migration legislation and policy, this Chapter will first outline how environment-
induced migration has up till now been addressed at the EU policy level. 
The European focus of this PART is justified for a number of reasons. Firstly, while it has been 
recognised that environment-induced migration mostly occurs within countries or regions, longer-
distance migration is not excluded. In particular in a later mobility phase, migrants sometimes move 
further away after having ended up in regions which face the same environmental, political or social 
problems as their home regions. Furthermore, environment-induced population movements do not 
only occur in Africa or Asia, but in the European neighbourhood as well1133. As part of the solution for 
the facilitation of international adaptive migration lies in the innovation of immigration law and 
policy, this Part necessarily has a national or - in case of the EU - regional focus. Finally, EU Member 
States as well as the Union as a whole can act as an example for solving the issue at the international 
level, by starting to comprehensively address the issue of environment-induced human mobility in 
their own migration, environmental and development policies. 
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1. EUROPEAN COMPETENCE AND POLICY REGARDING THE IMMIGRATION OF 
THIRD COUNTRY NATIONALS 
 
Before the emergence of the issue of environment-induced migration at the EU policy level can be 
discussed, this Section will briefly outline the EU’s competence and recent policy developments 
regarding the immigration of third country nationals. This political frame will then facilitate further 
discussions on the topic in Chapter VII.  
 
1.1. From intergovernmental cooperation towards a common European 
immigration policy  
 
While the free movement of European citizens was key to the European integration process, the 
immigration of third country nationals remained for a long time an area of national competence1134. 
As Europe changed from a continent of emigration into a continent of immigration, the EU Member 
States gradually turned their eyes towards the Community, and later the Union, to address the entry 
and residence of third country nationals. Immigration developed from an area of intergovernmental 
cooperation to a matter of common interest. Slowly, a European immigration law and policy came 
into being, albeit with clear restrictions on the Union’s competence.  
 
1.1.1. Intergovernmental cooperation 
 
At the time when European governments were confronted with growing numbers of third country 
immigrants - both legally (mainly through family reunification) and illegally - the Single European Act 
of February 1986 was signed in order to complete the European integration process and finalise the 
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internal market before 31 December 19921135. The abolishment of internal border controls raised 
awareness among Member States that they would need to cooperate and coordinate their actions in 
order to improve the efficiency of immigration control1136. However, since the Member States still 
proved to be reluctant to hand over their national sovereignty on immigration issues to the European 
Community, they decided to cooperate on an intergovernmental level1137. 
Within this period of intergovernmental cooperation on immigration, two important movements can 
be distinguished, namely the ‘Schengen cooperation’ and the ‘Dublin cooperation’. While the former 
led to the introduction of a common Schengen visa for short term residence1138, the latter introduced 
a system of inter-state attribution of responsibility to assess asylum applications, meant to prevent 
asylum seekers from ‘asylum shopping’ in the EU1139. 
When in 1992, the EU was created by the Maastricht Treaty, or the Treaty on the European Union 
(TEU)1140, the European integration was extended to new areas, opening the way to political 
integration. The Maastricht Treaty recognised immigration and asylum as matters of common 
interest to the Member States, by incorporating this area into Title VI of the TEU on Justice and 
Home Affairs1141. As the Member States were aware of the new challenges the Union would face in 
the future, such as the enlargement of the Union, they inserted a revision clause in the TEU1142, 
providing for an intergovernmental conference in 1996, which eventually led to the conclusion of the 
Treaty of Amsterdam in 19971143. 
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1.1.2. Communautarisation and the Treaty of Lisbon 
 
While the 1992 Maastricht Treaty had only designated immigration and asylum as matters of 
common interest, the Treaty of Amsterdam transferred this area from the third (EU) pillar to the first 
(EC) pillar.  The Treaty inserted a new Title IV in the Treaty on the European Community (EC Treaty), 
on ‘Visas, Asylum, Immigration and Other Policies related to Free Movement of Persons’1144. 
Since the adoption of the Amsterdam Treaty, a range of specific directives and regulations on asylum 
and migration have been adopted, such as the 2001 Temporary Protection Directive1145 and the 2004 
Qualification Directive1146. In 2009, the Treaty of Lisbon1147 finally entered into force, bringing the 
‘area of freedom, security and justice’, introduced by the Treaty of Amsterdam, within one single 
frame, namely Title V of the Treaty on the Functioning of the European Union (TFEU)1148. This change 
of structure brought about a change of competence, decision-making procedures, and jurisdiction of 
the Court of Justice regarding immigration and asylum matters1149. The Union shall now “ensure the 
absence of internal border controls for persons and shall frame a common policy on asylum, 
immigration and external border control, based on solidarity between Member States, which is fair 
towards third-country nationals”1150. 
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1.2. The EU’s competence in the area of border controls, asylum and 
migration 
 
As before, the EU and its Member States have shared competences on justice and home affairs 
matters1151. This entails that Member States can exercise competence to the extent that the Union 
has not done so, or has ceased to do so1152. Chapter 2 of Title V, on ‘Policies on border checks, asylum 
and immigration’ addresses the EU’s competences regarding 
1) border controls and visas (Article 77 TFEU), 
2) asylum and complementary forms of protection (Article 78 TFEU), 
3) immigration (Article 79 TFEU), and 
4) solidarity and fair sharing of responsibility between Member States (Article 80 TFEU). 
 
As regards asylum issues, Article 78 TFEU does no longer refer to the narrow formulation of 
‘minimum standards’ of the former EC Treaty. Instead, it has introduced the goal of a “common 
policy on asylum, subsidiary protection and temporary protection”, with the aim to offer an 
appropriate status to any third-country national requiring international protection and to ensure 
compliance with the principle of non-refoulement1153. In order to achieve these ambitious goals, the 
European Parliament and the Council “shall adopt measures for a common European asylum 
system”1154. 
Similarly, as regards the immigration of third country nationals, the TFEU provides that the Union 
shall develop  
 “a common immigration policy aimed at ensuring, at all stages, the efficient management of 
 migration flows, fair treatment of third-country nationals residing legally in Member States, and the 
 prevention of, and enhanced measures to combat illegal immigration and trafficking in human 
 beings”
1155
. 
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The EU’s competence regarding immigration is set out in Article 79(2)(a) and (b) and (4) TFEU, with 
an important limitation on competence in Article 79(5) TFEU. A common immigration policy includes 
for instance measures concerning “the conditions of entry and residence, and standards on the issue 
by Member States of long-term visas and residence permits”1156. As will be discussed further below in 
Chapter VII, this provision allows the EU to take up the issue of environment-induced migration, and 
effectively incorporate an environmental perspective into its immigration law and policy. 
  
1.3. European policy framework 
 
1.3.1. From guest worker programmes to a labour migration stop 
 
Due to the economic boom of the 1960s, there was a huge shortage of labour forces in Europe. In 
particular West European countries therefore installed recruitment systems for foreign workers, who 
initially came from Spain, Portugal, Italy and Greece, later followed by migrants from the Maghreb 
countries and Turkey. A substantial part of those guest workers not only migrated for labour reasons, 
but often fled dictatorial regimes, such as in Spain or Greece, or situations of humanitarian distress. 
European labour migration regimes offered them an escape route, without having to apply for 
asylum1157.  
As a result of the economic recession following the 1973 oil crisis, these guest worker programmes 
officially came to an end. Many European States decided to close their doors for general labour 
migrants in the 1970s. Since then, states employ stricter requirements for the issuance of residence 
and work permits for third country labour migrants, almost exclusively focusing on high-skilled 
workers. Today, family reunification has become the main source of immigration into European 
countries. And while migration is increasingly used as a means to escape poverty, conflicts and 
humanitarian distress, these decreased possibilities for labour migration now force more migrants to 
try to enter Europe by irregular means or to apply for asylum1158. 
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1.3.2. The Global Approach to Migration and Mobility: the external dimension of the 
EU’s migration policy 
 
With the Amsterdam Treaty and the creation of the area of freedom, security and justice, the first 
steps towards a common comprehensive migration policy were taken. While the first years were 
characterised by a security-oriented approach, focusing on the fight against irregular migration, the 
positive migration-development nexus increasingly gained attention among European 
policymakers1159. This trend, which slowly broadened the EU’s thematic priorities to legal migration 
as well, was already reflected in the Hague Programme of 2004, which set out the EU’s priorities with 
a view to strengthening the area of freedom, security and justice in the next five years1160. The 
Commission was for example invited to “present a policy plan on legal migration including admission 
procedures capable of responding promptly to fluctuating demands for migrant labour in the labour 
market before the end of 2005”1161. 
In the Commission’s Communication on Migration and Development of 2005, the possible benefits of 
migration for development were acknowledged, and further steps for improving this development 
impact were proposed1162. In its Policy Plan on Legal Migration, the Commission proposed to adopt 
four new directives, including entry conditions for highly qualified workers, seasonal workers, intra-
corporate transferees and remunerated trainees1163. As Member States did not favour a “horizontal 
approach” to all migrant categories, the opportunities for labour migration were still limited to those 
categories in the interest of the Member States as receiving countries, and did not address the need 
of developing countries for lower or unskilled emigration opportunities1164. Measures proposed to 
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unite the interests of receiving and sending countries, such as through temporary, circular and return 
migration, as well as measures to mitigate brain drain, were still in their infancy.  
Since 2005, the positive migration-development nexus, and the call for more coherence, became 
thematic priorities of the EU’s migration policy. Similarly, the idea that temporary and circular 
migration could facilitate legal migration while at the same time alleviating the brain drain problem, 
increasingly gained ground. The policy change from a security-oriented approach towards a more 
comprehensive migration policy was finally confirmed in the Global Approach to Migration, which 
since 2005 represents the EU’s framework for dialogue and cooperation with non-EU countries of 
origin, transit and destination, with a view to enabling migration and asylum issues to be addressed 
in a comprehensive way. Its main goals are the improvement of the organisation of legal migration 
and facilitated mobility, the prevention and reduction of irregular migration in an efficient yet 
humane way, and the strengthening of synergies between migration and development1165.  
In order to make this external dimension of the EU’s migration policy work, the EU has developed a 
number of specific tools under the framework of the Global Approach, such as migration missions 
and mobility partnerships with third countries (see further below under Chapter VII). However, the 
options for legal migration still remained limited, and were dominated by the interests of European 
countries1166. The intention of promoting migration for development and addressing brain drain 
remained “overshadowed by the desire to attract the brightest and best to Europe”1167. The idea of 
circular migration was for example more motivated by the guarantee of the return of the migrants, 
than by the possible benefits which the circular migrant could bring to his or her region of origin1168. 
As the idea of a coherent, coordinated and comprehensive European migration policy stayed an 
important aspiration, the Stockholm Programme was adopted by the European Council in December 
2009 as the new five year programme in the area of justice, freedom and security1169. This 
Programme went further in implementing the ideas of the Global Approach to Migration. It 
emphasised for example the need for an external dimension of Europe’s migration policy, by 
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extending the dialogue and cooperation to other areas, such as the Caribbean. The Programme and 
its Action Plan also incorporated the new provisions of the Lisbon Treaty, while the mobility 
partnerships and circular migration are, together with other initiatives, still considered as important 
tools to include other legal migration options1170.  
In order to further stress the benefits of well-managed migration and respond to changing migration 
trends, the Global Approach to Migration was renewed in 2011, and became the Global Approach to 
Migration and Mobility. Among the objectives were a stronger policy coherence with other policy 
areas, and more in particular between the external and internal dimensions of those policies, as well 
as a better thematic and geographical balance1171. One of the priorities of the renewed Global 
Approach is to define the framework “in the widest possible context as the overarching framework of 
EU external migration policy, complementary to other, broader, objectives that are served by EU 
foreign policy and development cooperation”1172. To this end, both the Union and its Member States 
should develop policies that address migration, foreign policy and development objectives more 
coherently. 
While some important steps have been taken in the creation of a common migration policy, the work 
is far from done. The balance between internal and external interests, between a migration and 
security approach, is still not reached. Nevertheless, for the topic of the underlying study, it is 
relevant to examine how the evolution to more dialogue and partnership with third countries, the 
growing interest in legal labour migration and in mainstreaming migration into development policies 
could work for the issue of environment-induced migration. The next Section will therefore address 
whether and how the growing international interest in environment-induced population movements 
is reflected at the EU policy level. 
                                                           
1170
 P. Devisscher, ‘Legal Migration in the Relationship Between the European Union and ACP Countries: The 
Absence of a True Global Approach Continues’, 13 European Journal of Migration and Law 1, 2011, p. 63-64. 
1171
  European Commission, Communication from the Commission to the European Parliament, the Council, the 
European Economic and Social Committee and the Committee of the Regions on ‘The Global Approach to 
Migration and Mobility’, COM(2011) 743 final, Brussels, 18 November 2011, available at: 
http://ec.europa.eu/anti-
trafficking/download.action;jsessionid=Q0nkSq1Q3tTFKk1SfwDB64sQqGnNJgYGybpQRsf1dCy3KBJWMJrg!-
1784884970?nodePath=/EU+Projects/Communication+from+the+Commission.pdf&fileName=Communication+
from+the+Commission.pdf&fileType=pdf, p. 3-4. 
1172
 European Commission, Communication from the Commission to the European Parliament, the Council, the 
European Economic and Social Committee and the Committee of the Regions on ‘The Global Approach to 
Migration and Mobility’, COM(2011) 743 final, Brussels, 18 November 2011, available at: 
http://ec.europa.eu/anti-
trafficking/download.action;jsessionid=Q0nkSq1Q3tTFKk1SfwDB64sQqGnNJgYGybpQRsf1dCy3KBJWMJrg!-
1784884970?nodePath=/EU+Projects/Communication+from+the+Commission.pdf&fileName=Communication+
from+the+Commission.pdf&fileType=pdf, p. 4. 
Chapter VI. Environment-induced migration and the European Union 
 
 
342 
 
2. EUROPEAN POLICY REGARDING ENVIRONMENT-INDUCED MIGRATION 
 
2.1. Emergence of environment-induced migration as a new European policy 
concern 
 
Environment-induced migration is a relatively new topic on the EU policy agenda. When in the late 
1990s discussions began on the development of the Qualification Directive, the drafters seemed to 
be already aware of the issue. The European Council even asked the Member States whether the 
new instrument should also cover “environmental disasters”1173. In 2002, the European Parliament 
issued a report on the proposal for the Qualification Directive, in which it called for the development 
of “appropriate instruments and policies of prevention” with regard to environment-induced 
displacement. According to the Parliament, this “should provide step 2 of a Common European 
Asylum Policy”1174. However, despite these calls, Member States did not support the inclusion of 
environment-induced displacement as a ground for subsidiary protection in the Qualification 
Directive (see above in Chapter III, Section 2.2.1.)1175. 
For a long time, environment-induced population movements were not a policy priority for the 
EU1176. However, the Union is now slowly starting to address the issue. The first signs of the 
emergence of environment-induced migration as a new European policy concern date back to the 
beginning of the new millennium. The Commission first mentioned the issue in a Green Paper on 
adaptation to climate change in 20071177. In March 2008, High Representative Javier Solana and 
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commissioner Ferrero-Waldner released a joint report on ‘Climate Change and International 
Security’, in which they highlighted migration as a result of climate change1178.  The paper advocated 
that the EU should “consider environmentally-triggered additional migratory stress in the further 
development of a comprehensive European migration policy”1179. However, similar to the discussion 
on environment-induced migration at the international level (see above in Chapter I, Section 2.1.1.), 
the report adopts without question a much criticised forecast on the expected number of 
environment-induced migrants, and is grounded in a security debate, where the fear of “millions” of 
“environmental migrants” coming to the European territory, could, together with increased political 
instability and conflicts, threaten international and European security1180. 
Similarly, in a White Paper of 2009 on climate change adaptation the European Commission argued 
that climate migration “should also be considered in the broader EU reflection on security, 
development and migration policies”1181. In a reaction to this White Paper, the European Parliament 
also stressed that “environmental migration should be taken into account in the long-term planning 
of development assistance policy”1182. The issue was more considered as a threat to Europe’s security 
and border policy, than as a form of migration that could and should be incorporated into the EU’s 
immigration law and policy. In 2010, the Commission did not even mention environment-induced 
population movements in a Communication on the prevention of natural and man-made 
disasters1183. However, reacting to this Communication, the Parliament did call “for better protection 
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and resettlement of ‘climate refugees’”1184. During the past years, several MEPs, in particular among 
green parties, have organised various seminars on climate- and environment-induced human 
mobility1185. In July 2011, the Council Conclusions on EU Climate Diplomacy again drew attention to 
the fact that climate change is a global environmental and development challenge, having significant 
implications to security and migratory pressures1186. 
In 2010, the Council eventually invited the Commission in the Stockholm Programme “to present an 
analysis on the effects of climate change on international migration, including its potential effects on 
immigration to the Union”1187. As a result, the issue appeared in the working programme of the 
Commission in 2011. The Commission subsequently organised a targeted consultation on climate-
induced migration, of which the outcome was supposed to be included into the communication 
package on the revision of the Global Approach to Migration. The same year, the Commission 
furthermore issued a Communication on the Global Approach to Migration and Mobility, in which it 
recognised climate change as a push factor for migration. According to the Commission, addressing 
environment-induced migration, including migration as a strategy to adapt to the adverse effects of 
climate change, had to be considered as part of the new Global Approach to Migration and 
Mobility1188. However, it is clear that the issue still remained a minor issue in the Commission’s policy 
programme. In fact, the only priority seemed to be to avoid any connection of environment-induced 
population movements to the EU’s asylum policy1189. 
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In the meantime, the European Parliament also requested a study on environment-induced 
migration and the possible legal and policy responses to this phenomenon1190.  The study assesses to 
what extent the current EU framework for immigration and asylum already offers an adequate 
response to climate change-induced migration. It also clarifies in which way a modified legal 
framework can be rooted in the Lisbon Treaty and the Charter of Fundamental Rights of the EU (see 
further below in Chapter VII). 
 
2.2. European Commission Staff Working Document 
 
As the Commission rightly puts, the EU is now “gradually moving from supporting research to also 
identifying policies and strategies for responding to the impact of environmental change on 
migration”1191. Subsequent to the Council’s request in the Stockholm Programme, the Commission 
organised a consultation process involving various stakeholders, including representatives of EU 
Member States and partner countries, and non-state actors such as the academic community and 
NGO’s working on the topic. In order to collect the latest thinking on the topic and share ideas, the 
Commission organised a number of expert consultations. In July and September 2011, two 
roundtables were organised with the support of the International Centre for Migration Policy 
Development (ICMPD) and Foresight, respectively on migration as an adaptation strategy and on the 
development impacts of environment-induced migration1192. 
According to Kristian Schmidt, Director for Human and Society Development at the Directorate 
General (DG) for Development and Cooperation, this reflection within the Commission proved to be 
“a challenging task”, among others due to the horizontal character of the topic, cutting across 
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development, adaptation, humanitarian aid and migration policies1193. Consequently, different 
relevant departments were involved in the process, including the DGs for Home Affairs, Development 
and Cooperation, Climate Action and Humanitarian Aid and Civil Protection (see further in Chapter 
VII, Section 1).  
The conclusions of this consultation process were included in the Commission’s final outcome 
document, which became, unlike it was intended, a Staff Working Document on ‘Climate change, 
environmental degradation, and migration’, accompanying the Commission’s Communication on ‘An 
EU Strategy on adaptation to climate change’1194. Although the Commission had announced a 
Communication on the subject, the long-expected document eventually turned out to be “just” a 
Staff Working Paper. According to the ICMPD, this meant that it was only a “reflection document, 
which, by its nature, will not put forward policy recommendations” on this issue1195. Even though the 
expectations for the result of the Commission’s work were quite low, the Staff Working Paper 
became an interesting document, in particular since it contains the first ever complete reflection on 
the topic at the EU policy level. 
The Staff Working Document draws strongly on the results of the UK’s Foresight research, which was 
published in October 2011 (see above in Chapter I)1196. It provides an overview of the existing 
research and data on the nexus between climate change, environmental degradation and migration, 
and underlines the importance of giving more attention to the environmental drivers of migration in 
European migration law and policy. Drawing on this large body of existing research findings, the 
Commission puts some promising elements forward. It provides for instance an analysis of the 
existing EU instruments that could be relevant to address environment-induced population 
movements. Furthermore, the working paper gives an overview of the initiatives which are being 
taken by the EU in various relevant policy areas, such as development, foreign policy and 
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humanitarian aid. Such measures include for example the support of research on the issue, as well as 
measures to increase resilience and improve emergency responses to reduce displacement risks1197. 
According to the Commission, migration should be better taken into account in policies and 
initiatives for disaster risk reduction and climate change adaptation1198. 
Importantly, the Commission also promotes migration itself as an adaptation strategy, including 
through measures promoting well-managed legal migration, as well as through relocation measures 
to help ‘trapped populations’1199. The Commission provides concrete examples of how migration has 
the potential to contribute to the adaptive capacity of certain communities, for instance through 
remittances and diaspora contributions strengthening the resilience of vulnerable communities in 
affected regions of origin. It even goes so far as to assert that international population movements 
should be facilitated in this context.  More in particular, the Commission states that it will “explore 
how future initiatives on labour migration and mobility could be more specifically targeted towards 
regions at risk of climate change or environmental degradation”1200. The next Chapter will discuss 
more in detail how such initiatives could take form. 
The Commission’s Staff Working Document has not fully met the expectations. While the Document 
certainly has the merit of comprehensively addressing the issue, combining different relevant EU 
policy areas, it did not provide for concrete policy recommendations on how to address the 
environmental drivers of international population movements in the EU’s migration law and policy. 
In addition, the fact that the result of the Commission’s reflection only made it into a Staff Working 
Document symbolises the low priority which the EU still attaches to the issue of environment-
induced migration. Moreover, the Document accompanied a Commission Communication on the EU 
Adaptation Strategy, rather than on the Global Approach to Migration (it was developed by the DG 
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Development and Cooperation instead of the DG Home Affairs)1201. Nevertheless, even though it is 
regrettable that the DG Home Affairs does not pay more attention to environment-induced 
migration, this change in responsibility also offers the opportunity to address the issue in a more 
comprehensive way, taking all relevant policy areas into account. An important symbolic step has 
been taken, as the Staff Working Document on ‘Climate change, environmental degradation, and 
migration’ certainly has the potential to further the debate at the EU and national policy level1202. 
 
2.3. Follow-up 
 
The Commission’s Staff Working Document of April 2013 has provided us with an outline of the way 
in which the European Commission wants to address the issue of environment-induced migration. 
The Commission has now recognised the changing evidence base on environment-induced migration, 
and suggests a more considered and integrated policy approach1203. It remains to be seen how things 
will move forward at the EU policy level after this publication. In particular as regards international 
adaptive migration, more reflection is needed on how to foster greater mobility to promote and 
facilitate migration as an adaptation strategy. 
The Staff Working Document should thus lead to further high level dialogue, leading to the 
development of concrete actions and tools to facilitate international adaptive migration. By outlining 
the relevant EU measures which have been taken so far to address environment-induced migration, 
the Commission’s Document can hopefully take the policy agenda forward at the European level. The 
European Parliament could for example develop an official response to the Commission’s Document, 
reflecting the position of the whole Parliament1204. 
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In its Communication on ‘Maximising the Development Impact of Migration’ of May 2013, the 
European Commission has presented its views on how migration can contribute to economic and 
social development and how global cooperation in this area should be strengthened1205. It was meant 
to provide the basis for a common position of the EU and its Member States at the High-level 
Dialogue on International Migration and Development, which was organised by the UN General 
Assembly in October 2013. In its Communication, the Commission builds on its Staff Working 
Document on environment-induced migration, and recognises the important contributions which 
migration could make to adaptation1206. According to Kristian Schmidt, Director for Human and 
Society Development at the DG for Development and Cooperation, the Commission hereby “fully 
integrates environmentally induced migration into the EU agenda on development and 
migration”1207. The Commission declares to “ensure that future EU action on migration and 
development becomes truly comprehensive, addressing the full range of positive and negative 
impacts of the various forms that migration can have on sustainable economic, social and 
environmental development”. This requires a variety of measures, including 
“[f]urther exploring and addressing the links between climate change, environmental degradation and 
migration, including the importance of climate change adaptation and Disaster Risk Reduction (DRR) in 
reducing displacement, and the role of migration as a strategy to strengthening adaptation and 
DRR”
1208
. 
                                                           
1205
 European Commission, Communication from the Commission to the European Parliament, the Council, the 
European Economic and Social Committee and the Committee of the Regions on ‘Maximising the Development 
Impact of Migration’, The EU contribution for the UN High-level Dialogue and next steps towards broadening 
the development-migration nexus, COM(2013) 292 final, Brussels, 21 May 2013, available at: 
http://ec.europa.eu/dgs/home-affairs/e-
library/documents/policies/immigration/general/docs/maximising_the_development_impact_of_migration.pd
f.  
1206
 European Commission, Communication from the Commission to the European Parliament, the Council, the 
European Economic and Social Committee and the Committee of the Regions on ‘Maximising the Development 
Impact of Migration’, The EU contribution for the UN High-level Dialogue and next steps towards broadening 
the development-migration nexus, COM(2013) 292 final, Brussels, 21 May 2013, available at: 
http://ec.europa.eu/dgs/home-affairs/e-
library/documents/policies/immigration/general/docs/maximising_the_development_impact_of_migration.pd
f, p. 4, 12. 
1207
 International Centre for Migration Policy Development (ICMPD), Migration and Environment Newsletter, 
Issue 2, June 2013, available at: http://img.mp31.ch/visu-6D712902-D4E3-4772-AF8A-1B7FCEB75B52-
195464681-259289-11062013.html. 
1208
 European Commission, Communication from the Commission to the European Parliament, the Council, the 
European Economic and Social Committee and the Committee of the Regions on ‘Maximising the Development 
Impact of Migration’, The EU contribution for the UN High-level Dialogue and next steps towards broadening 
the development-migration nexus, COM(2013) 292 final, Brussels, 21 May 2013, available at: 
http://ec.europa.eu/dgs/home-affairs/e-
library/documents/policies/immigration/general/docs/maximising_the_development_impact_of_migration.pd
f, p. 12. 
Chapter VI. Environment-induced migration and the European Union 
 
 
350 
 
Also in May 2013, after more than a year of drafting and negotiating, the GREENS/EFA group in the 
European Parliament adopted a common Position Paper on climate change, refugees and 
migration1209. It favours, among others, adopting a pragmatic approach to the issue of terminology, 
using the terms ‘climate migration’ and ‘climate refugees’, and calls on the EU to take a leading role 
in this issue, for instance by creating more legal migration options to the EU for environmentally-
affected people1210. It thus seems that European policymakers are now becoming more interested in 
giving the issue of environment-induced migration the appropriate attention in the years to come, 
mainly in the context of the linkage between migration and development. 
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Chapter VII. Facilitating adaptive migration in the 
European Union’s law and policy framework 
 
 
“Freedom, which includes the right to move freely throughout the Union, can be enjoyed in conditions 
of security and justice accessible to all. It would be in contradiction with Europe’s traditions to deny 
such freedom to those whose circumstances lead them justifiably to seek access to our territory”. 
Conclusions of the European Council Presidency, Tampere (Finland), 15-16 October 1999. 
 
 
The previous Chapter focused on the actual policy developments in the EU regarding environment-
induced migration. This final Chapter assesses how concrete policies in the field of adaptive 
migration could take form in the future. The aim is to conceptualise adaptive migration within some 
of the current governance frameworks and policy tools in the EU’s migration law and policy, and to 
identify ways to begin bridging the existing legal and policy gaps regarding international adaptive 
migration. These policy tools will not be examined in depth. Instead, the intention is to provide a 
starting point for further research. After all, it is my belief that the conceptualisation of adaptive 
migration within European migration policies can take the debate an important step further. As 
Geddes and Somerville have rightly put, “the European Union could play an important role in 
ensuring that promoting migration – as part of an integrated, development-oriented response – is a 
valid and important element of policy solutions” in the context of migration and environmental 
change1211. 
In contrast to Chapter III, which briefly addresses the EU’s legal and policy framework on asylum in 
relation to environment-induced displacement, this Chapter focuses on the EU’s policies regarding 
legal migration, and more in particular regarding the immigration of third country nationals. It 
envisages the development of recommendations regarding migration schemes that would provide 
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legal migration opportunities to individuals or groups of persons affected by environmental 
degradation in their home countries. 
According to Kälin and Schrepfer, the basis for a more active EU policy approach towards 
environment-induced migration could be found in Article 10A of the Lisbon Treaty, according to 
which the Union is committed to “work for a high degree of cooperation in all fields of international 
relations”, inter alia, “in order to: (...) assist populations, countries and regions confronting natural or 
man-made disasters”1212. However, as this provision does not explicitly address the admission of 
third country nationals, Article 79 TFEU is also of obvious relevance (see above in Chapter VI, Section 
1.2.). This provision grants the European Parliament and the Council, acting in accordance with the 
ordinary legislative procedure, the competence to adopt measures regarding, inter alia, “the 
conditions of entry and residence, and standards on the issue by Member States of long-term visas 
and residence permits”1213. 
 
1. INSTITUTIONAL COOPERATION TO ADDRESS INTERNATIONAL ADAPTIVE 
MIGRATION 
 
Before the EU policy frameworks regarding immigration can be discussed in the context of migration 
as an adaptation strategy, it is relevant to briefly touch upon the institutional competences of 
different EU actors in this context. While migration was traditionally considered to be the exclusive 
domain of Justice and Home Affairs (JHA), its external dimension has now introduced new relevant 
actors into the field, for instance in the area of foreign affairs policies and development 
cooperation1214. The Global Approach to Migration and Mobility confirmed the need for inter-
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sectoral cooperation between those different policy fields. However, the cooperation between 
different relevant domains in the field of migration has proved to be difficult, partly due to different 
priorities of the European Council and the Commission, as well as different objectives within the 
Commission between the relevant DG’s concerned with the external dimension of the EU’s migration 
policy. For example the institutionalisation of the migration-development nexus in the EU’s policy 
structure has proved to be more difficult than what seemed at first sight. On the one hand, the 
Commission’s more innovative view regarding migration and development is not always shared by 
the Council, which is still dominated by the Member States’ internal concerns to limit immigration.  
On the other hand, within the Commission, each DG has different insights and practices, depending 
on their mandate and the interests of their stakeholders1215. 
The issue of environment-induced migration is typically an issue where the need for inter-sectoral 
cooperation is highly present. More in particular international adaptive migration is crosscutting a 
myriad of policy fields, such as development policy, adaptation responses and migration policy. As 
the issue is situated on the intersection between those different policy areas, the coordination and  
cooperation between different DG’s within the Commission, such as the DG Home Affairs (HOME), 
the DG EuropeAid Development and Cooperation (DEVCO), the DG Humanitarian Aid and Civil 
Protection (ECHO), the DG Climate Action (CLIMA) and the European External Action Service (EEAS), 
is crucial. However, as the institutionalisation of the migration-development nexus caused some 
difficulties, it is to be expected that the same will hold true for the case of environment-induced 
migration in general and adaptive migration in particular. 
In 2010 and 2011, both the Council1216 and the Commission1217 defined environment-induced 
migration as an issue to be considered as part of the external dimension of the EU’s migration policy. 
However, not only was it left unclear which policy actors needed to act, the already existing lack of 
coordination between different actors dealing with the externalisation of migration was even further 
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 European Commission, Communication from the Commission to the European Parliament, the Council, the 
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complicated by adding another policy field to the debate, namely environmental and climate change 
policies1218. 
As a result of its leading role on the external dimension of migration, the DG HOME was quickly 
considered as the leader on environment-related migration, despite its lack of experience in 
environmental issues1219. However, while environment-induced migration is for the EU an 
international issue, where cooperation with third countries will be crucial for the effective 
implementation of migration as an adaptation strategy, the DG Home Affairs remains dominated by 
internal considerations, mostly reacting to the internal (security) concerns of the EU Member States. 
Another problem was the fact that the DG HOME regarded climate-induced migration in first 
instance as a problem, which only required environmental and development measures in situ, and it 
did not see an important role to be played for Justice and Home Affairs.  
In a study of Cournil et al., requested by the European Parliament’s Subcommittee on Human Rights 
in the DG for External Policies, some proposals were put forward to better integrate climate-induced 
migration into the EU’s policy structure. For the above mentioned reasons, the study argues that the 
DG Home Affairs should not be given the lead role for tackling environment-induced migration. 
Instead, Council et al. argue that “the development sector could strengthen policy making in this 
field”1220. Indeed, the DG DEVCO was already concerned with both climate change and migration as 
separate issues that might affect development in third countries.  The DG CLIMA on the other hand 
has become involved in the discussions on the elaboration of the Global Approach to Migration and 
Mobility since climate change has been recognised by the Stockholm Programme as a root cause of 
migration. However, when it concerns the entry and residence of third country nationals affected by 
environmental degradation or natural disasters, touching the core business of the DG Home Affairs, 
the latter cannot be disregarded. 
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It is important to note that target countries of the development vs. the migration sector are 
different. The countries which are subject to the DG DEVCO’s development policies are not 
necessarily the same as those which are the focus of the DG Home Affairs’ migration cooperation, 
which is mainly determined by the EU’s internal considerations. Furthermore, both the development 
and the external affairs sector have been concerned about the misrepresentation of their own 
objectives in case migration considerations would have to be included1221. Similar questions could 
thus be posed if migration considerations would have to be factored into environmental policies, or if 
adaptation goals would have to be included in migration policymaking. These diverging policy 
objectives do render cooperation between different policy actors more difficult, but the challenge of 
bringing them together can also lead to new opportunities and to innovative thinking on 
environment-induced migration and the policy measures needed to confront the issue. 
In response to the Council’s request in the Stockholm programme, the DG HOME created a multi-
sectoral working group to analyse the effects of climate change on international migration, including 
its effects on immigration to the EU. However, the result of this analysis, which turned out to be the 
Staff Working Document on ‘Climate change, environmental degradation, and migration’, was 
eventually published as part of the ‘EU Strategy on adaptation to climate change’, instead of being 
part of the Global Approach to Migration and Mobility, as the original aim was. In my opinion, this 
indicates a change of thinking on the institutional venue to address the issue of environment-induced 
migration at the EU policy level, or at least a change in the leading role of the DG HOME. According to 
a DG HOME official, their analysis corresponded mainly to development issues, and they were 
therefore wondering whether the Global Approach to Migration and Mobility was the most suited 
framework to address the issue1222.  
Whatever the solution of this institutional division is, it is clear that policies on environment-induced 
migration, and in particular on adaptive migration, can only be successful if the development, the 
environmental ánd the migration sector cooperate in order to deal with the issue in a coherent and 
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comprehensive way, at the international as well as on the EU policy level. As Cournil et al. propose, a 
permanent inter-agency ad hoc working group might be a way to achieve this objective1223. 
 
2. INTERNATIONAL ADAPTIVE MIGRATION AND THE GLOBAL APPROACH TO 
MIGRATION AND MOBILITY 
 
As discussed in Chapter VI, the Global Approach to Migration and Mobility is the overarching 
framework of the EU’s external migration policy. It is the Union’s framework for dialogue and 
cooperation with non-EU countries of origin, transit and destination, and aims to enable migration 
and asylum issues to be addressed more comprehensively. Among its priorities are the improvement 
of the organisation of legal migration and facilitated mobility, the prevention and reduction of 
irregular migration in an efficient, yet humane way, and the strengthening of synergies between 
migration and development. With these priorities in mind, it is interesting to discuss what the added 
value of this Global Approach to Migration and Mobility is for the facilitation of international 
adaptive migration.  
As mentioned above, the Commission recognised climate change as a push factor for migration in 
2011, arguing that environment-induced migration had to be considered as part of the new Global 
Approach to Migration and Mobility1224. In May 2012, the European Council, in its conclusions on this 
Global Approach, recognised “the need to further explore the linkages between climate change, 
migration and development, including the potential impact of climate change on migration and 
displacement”1225. While the Commission Staff Working Document of April 2013 was eventually not 
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included in a communication package on the Global Approach to Migration and Mobility, the 
European institutions seemed to be willing to discuss the linkage between environmental 
degradation and migration within the framework of the Global Approach. Likewise, some scholars 
had expressed an interest in the Global Approach to Migration and Mobility in the context of 
environment-induced migration1226. 
However, the externalisation of the EU’s migration policy is still suffering from many shortcomings. 
Despite the recognition of the benefits migration can bring to both sending and receiving countries, 
the focus of the EU countries’ policies still lies on the control and reduction of migratory movements 
and the fight against irregular migration, while the root causes leading people to migrate from their 
regions of origin are still not addressed. In this sense, internal EU considerations might even act as a 
barrier for the inclusion of environment-induced migration into European policy processes. 
Nonetheless, the development of the Global Approach to Migration and Mobility has certainly 
brought about important policy changes that could be relevant for the facilitation of international 
migration as an adaptation strategy, in particular concerning the migration and development 
nexus1227. 
When reflecting on the policy measures needed to support and promote migration as an adaptation 
strategy, the EU can indeed learn lessons from the experience gained while implementing the Global 
Approach to Migration and Mobility. As the Commission itself acknowledges in its 2013 Staff Working 
Document, the Global Approach has helped the EU to take measures to maximise the development 
impact of migration for countries of origin, such as the facilitation of remittance transfers, the 
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engagement of the diaspora community in development policies, or the promotion of circular and 
return migration as development tools1228. Such measures can also be part of a comprehensive policy 
approach to promote and facilitate international adaptive migration. The Commission stated for 
example that it will explore how initiatives to facilitate remittance transfers could in the future better 
take the needs of environmentally-affected regions into account, including in the aftermath of 
sudden natural disasters. Policy measures that specifically target those financial transfers towards 
investments into adaptation initiatives could be part of such a strategy, for instance by informing the 
receiving community on how to use remittances to increase their resilience to environmental 
disruptions1229. Another possible tool is the promotion of return migration, particularly for those 
migrants which have crucial skills and resources to strengthen adaptation in their region of origin1230. 
One of the key messages that emerges from the Commission’s Staff Working Document is thus the 
call for a better integration of environment-induced migration into development strategies, by using 
the knowledge, tools and programmes that were set up to support the migration and development-
nexus. The fact that the Staff Working Document was tied to the Commission’s Communication on 
adaptation, further matches this effort to integrate diverging policies. What remains now, is the 
challenge to integrate adaptation in the EU’s migration legislation and policies.  
Most EU Member States have not installed migration channels for environment-induced migrants, 
vulnerable communities, or disaster-affected populations in their national legislation. Most migration 
categories are based on the personal situation of the individual migrant (e.g. procedures for family 
reunification), or on the situation of the labour market in the destination country (mostly high-skilled 
labour migration)1231. In the EU, humanitarian admissions are mostly limited to refugees and persons 
eligible for subsidiary protection, as categories of displaced persons protected under the EU’s asylum 
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legislation1232. Recognising environmental impacts as a legitimate cause of migration, would thus 
require new and innovate thinking on migration policies. It would mean that, aside from the 
migrant’s personal situation and the socio-economic situation of the destination country, also the 
living conditions in the region of origin are taken into account. Recognising and admitting certain 
environment-induced migrants could thus be done either through the creation of new admission 
categories, either by including a humanitarian factor in existing migration categories, such as through 
labour migration or family reunification. In an EU where competences regarding the immigration of 
third country nationals are gradually handed over to the regional level, and where a common 
European immigration policy is an important objective, this can best be done at the regional level.  
In a Position Paper on ‘Climate Change, Refugees and Migration’ (see above in Chapter VI, Section 
2.3.), the European Greens for example not only call on the EU to take a leading role on climate-
induced migration at the international level, but also to take up the issue at the European level, by 
including the issue in several European policy instruments1233. However, it is important to realise that 
such migration mechanisms are, unlike protection mechanisms under European asylum legislation, of 
an essential political nature, and will require the necessary political will to adopt innovative 
legislation as part of the EU’s immigration framework. 
As it is the ambition of the Global Approach to Migration and Mobility to “respond to the challenges 
of changing migration trends”1234, it is now time for the EU to recognise environmental factors as 
drivers of migration, and to start integrating migration as an adaptation strategy into its migration 
law and policy. The Global Approach offers potential for the EU to address immigration of third 
country nationals as a possible adaptation tool. The next Section therefore aims to direct the debate 
towards constructive thinking on how the EU could more concretely encourage international 
migration as an adaptation strategy for regions and communities affected by environmental 
degradation. 
 
                                                           
1232
 K. Warner ‘European (im)migration policy and environmental change: institutional and governance gaps’, 9 
European View 2, 2010, p. 193. 
1233
 The Greens/EFA in the European Parliament, Position Paper on ‘Climate Change, Refugees and Migration’, 
drafted by Hélène Flautre, Jean Lambert, Ska Keller and Barbara Lochbihler, May 2013, p. 11-12.  
1234
 European Commission, Communication from the Commission to the European Parliament, the Council, the 
European Economic and Social Committee and the Committee of the Regions on ‘The Global Approach to 
Migration and Mobility’, COM(2011) 743 final, Brussels, 18 November 2011, available at: 
http://ec.europa.eu/anti-
trafficking/download.action;jsessionid=Q0nkSq1Q3tTFKk1SfwDB64sQqGnNJgYGybpQRsf1dCy3KBJWMJrg!-
1784884970?nodePath=/EU+Projects/Communication+from+the+Commission.pdf&fileName=Communication+
from+the+Commission.pdf&fileType=pdf, p. 3. 
Chapter VII. Facilitating adaptive migration in European migration law and policy frameworks 
 
 
360 
 
3. A TOOLBOX OF POLICY MECHANISMS WITHIN THE EU LEGAL AND POLICY 
FRAMEWORK REGARDING THE IMMIGRATION OF THIRD COUNTRY NATIONALS 
 
3.1. Facilitating legal mobility for environmentally-affected persons 
 
Supporting international migration as an adaptation strategy requires a radical change in 
policymaking, as it presupposes facilitating migration instead of preventing it. In its Staff Working 
Paper on ‘Climate Change, Environmental Degradation, and Migration’, the European Commission 
acknowledges that migration can act as a legitimate adaptation strategy, contributing to the 
resilience and adaptive capacity of environmentally-affected communities, for instance through 
diversification of income sources. Consequently, the Commission argues that well-managed legal 
mobility should be promoted and facilitated, in order to strengthen resilience and reduce risks of 
displacement or entrapment in highly vulnerable situations1235. Although the current European 
migration framework does not (yet) address environment-induced migration, it is worth to explore 
how and to what extent the EU could support international adaptive migration by facilitating legal 
mobility for environmentally-affected persons. 
 
3.1.1. Labour migration for affected communities 
 
One of the possibilities to facilitate legal mobility for environment-induced migrants is to open more 
migration channels to EU countries through labour migration programmes.  According to the 
European Commission, facilitating labour migration is one of the possible ways to foster greater 
mobility in promoting migration as an adaptation strategy, as it “can greatly contribute both to 
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creating opportunities for individuals to take advantage of the potential of migration to boost 
adaptation, and to reducing environmentally induced displacement”1236.  
In the targeted consultation process on climate-induced migration organised by the European 
Commission, a range of migration policy options was suggested, including the review of existing 
labour exchange agreements in order to allow families to diversify their income in response to slow-
onset environmental degradation. Participants also agreed that adaptive migration could be 
supported through development cooperation, “for example through the establishment of service 
centres for (potential) migrants in order to maximise the impacts of migration on human 
development”1237. 
According to the Commission, there is no need to opt for specific migration schemes for 
environment-induced migrants. Instead, people affected by environmental changes could make use 
of already existing labour migration programmes, since “some of the most successful examples of 
schemes which have promoted migration as adaptation have been set up as ‘ordinary’ labour 
migration schemes”1238. Indeed, a programme such as the Temporary and Circular Labour Migration 
(TCLM) programme between Colombia and Spain has not been created specifically for environment-
induced migrants, but has proved to be very relevant in this context (see above in Chapter II, Section 
2.1.). However, in my opinion, such a passive approach is certainly not sufficient to make labour 
migration work for the adaptation of communities affected by environmental disruptions. Firstly, the 
most vulnerable communities often have difficulties to fulfil the conditions to apply for labour 
migration visa and work permits. Indeed, most labour migration programmes focus on higher 
qualified workers, or on labour skills which are most needed in the labour markets of host countries. 
Therefore, a more active EU approach is required, where labour supply and demand are more 
actively linked to one another. For instance through specific skill-building projects in vulnerable 
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communities, persons affected by environmental changes can be assisted to acquire the necessary 
skills to benefit from labour migration projects, helping them to diversify their income and the 
income of their families and the wider community.  
Furthermore, existing labour migration programmes are often directed towards certain countries of 
origin, mostly depending on existing migration agreements between host and home countries. Often, 
countries which are mostly affected by environmental changes are not (yet) part of such migration 
agreements (see further below under Section 3.2.). Moreover, existing labour migration programmes 
are often targeted at certain groups of beneficiaries. In order to make labour migration channels 
available to environmentally-affected persons, it is therefore advisable to specifically target such 
programmes towards communities affected by droughts, sea level rise, sudden-onset natural 
disasters or other environmental changes. This does certainly not exclude those labour migration 
programmes from being applicable to other, already existing, targeted beneficiaries. However, as 
discussed in the previous Chapter, employment-based admissions into EU Member States are 
generally based on the labour market needs of the receiving Member State, and not on the situation 
of the home country1239. Thus, in order to bring such humanitarian considerations into the EU’s 
labour migration policy, would require an important change of policy thinking.  
Finally, environmentally-affected labour migrants should also be guided and assisted during the 
whole migration process, in order to be better prepared to contribute to the resilience building and 
adaptive capacity of themselves, their families and communities. Together with ‘skill-building’ 
projects, the negotiation of migration agreements with countries mostly affected by environmental 
changes, and labour migration projects specifically targeting vulnerable and environmentally-
affected communities, such policy measures could not only make sure that vulnerable environment-
induced migrants can be eligible for labour migration towards EU Countries, but can thereby also 
effectively contribute to their adaptation to environmental changes.  
Discussions regarding the above mentioned policy proposals can build on already existing labour 
migration programmes which have been used by or oriented towards communities at risk of 
environmental disruptions, and have demonstrated that facilitating legal mobility can indeed 
promote the use of international migration as an adaptation strategy. Few examples exist both in the 
EU, for example in Spain through the TCLM programme, as in non-EU Member States.  The Pacific 
Access Category Programme of New Zealand allows for instance limited permanent labour migration 
to the citizens of certain vulnerable small island states in the Pacific Ocean (see above in Chapter I, 
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Section 1.1.4.1. and Chapter II, Section 2.2). In this regard, the Commission’s Staff Working Paper also 
mentions the interesting example of pastoralists in the Horn of Africa, whose vulnerability might be 
increased due to limits on cross-border mobility1240. In 2009, a consortium of organisations such as 
OCHA, UNEP, and the IOM therefore launched the Security in Mobility Initiative on intra-regional 
cooperation. Recognising the added value of mobility for pastoralist communities in the Horn and 
East Africa as a strategy to adapt to climate change, the project promotes regional cooperation to 
facilitate peaceful cross-border migration, aiming to reduce local conflicts1241.  
It is crucial that lessons are learned from these examples. Unfortunately, at this point in time, there is 
not much empirical evidence available to better support the added value of labour migration as an 
adaptation strategy. Although various pilot projects regarding international (circular) labour 
migration have been launched, the results have not been studied, some projects were interrupted 
before the end of the programme, and none of them explicitly targeted environmentally-affected 
communities in the country of origin. It could thus be recommended to European policymakers to 
launch and fund pilot projects of labour migration with a specific focus on communities affected by 
environmental changes, in order to provide more empirical research on the possible development 
and adaptation benefits of international labour migration to the affected communities. 
 
3.1.2. Circular adaptive migration 
 
In its Staff Working Paper of April 2013, the European Commission not only recognised emigration as 
a viable adaptation strategy, but, also argued that migrants returning to their country of origin “can 
substantially contribute to increasing both personal and community resilience, through applying skills 
acquired during the period of migration and investing the resources earned”1242. One of the options 
                                                           
1240
 European Commission, Commission Staff Working Document on ‘Climate change, environmental 
degradation, and migration’, accompanying the Communication from the Commission to the European 
Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions on 
‘An EU Strategy on adaptation to climate change’, SWD(2013) 138 final, Brussels, 16 April 2013, available at: 
http://ec.europa.eu/clima/policies/adaptation/what/docs/swd_2013_138_en.pdf, p. 29. 
1241
 United Nations Office for the Coordination of Humanitarian Affairs (UN-OCHA), United Nations 
Environment Programme (UNEP), International Organization for Migration (IOM) and the Institute for Security 
Studies (ISS), ‘Security in Mobility: Advocating for Safe Movement as a Climate Change Adaptation Strategy for 
Pastoralists in the Horn and East Africa’, June 2010, Paper available at: 
http://reliefweb.int/sites/reliefweb.int/files/resources/8E4A32AF1BCEE2544925775800065831-
Full_Report.pdf. 
1242
 European Commission, Commission Staff Working Document on ‘Climate change, environmental 
degradation, and migration’, accompanying the Communication from the Commission to the European 
Chapter VII. Facilitating adaptive migration in European migration law and policy frameworks 
 
 
364 
 
to promote this contribution of returning migrants to their region of origin, is the promotion of 
circular migration between host and home countries. Through a case study on the Temporary and 
Circular Labour Migration (TCLM) programme between Colombia and Spain, Chapter II of this thesis 
has already discussed the possible added value of international circular migration as an adaptation 
strategy, and has presented some of the legal and policy challenges to facilitate this form of 
international adaptive migration (see above in Chapter II, Section 2.1.).  This Section aims to briefly 
address the possible role of the EU in this context. 
 
3.1.2.1. Circular migration as a viable adaption alternative  
 
Some of the social, political and economic concerns on international labour migration may be 
alleviated by facilitating and promoting the circularity of migrants. Circular migration schemes are 
firstly meant to support and facilitate international mobility, without having to permanently leave 
the country of origin. This way, migrants do not need to sever the ties with their homeland 
indefinitely, while the country of origin does not have to deal with permanent emigration, hollowing 
out its economy1243. The risk of brain drain can be diminished by allowing migrants to move freely 
between their host and home country, for example by granting multi-entry visa. Research has also 
shown that increased international migration of skilled people can lead to a “brain gain” in the 
country of origin, as it acts as an incentive for others to acquire the same internationally demanded 
skills1244. It is furthermore widely recognised by both scholars and policymakers that circular 
migration contributes to poverty reduction and socio-economic development. By maintaining 
linkages between migrants and their countries of origin, circular migration turns migrants into agents 
for development. Similarly, circular migration has the advantage of reducing the social and political 
costs of permanent immigration for the host country.  
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In case of environmental disruptions, circular migration has added benefits as a coping strategy, both 
in reaction to gradual environmental degradation and to sudden natural hazards. It offers a more 
durable solution for countries severely affected by environmental disruptions, as it reduces the risk 
of brain drain, and can even lead to a brain gain. In case of sudden environmental disruptions, 
temporary legal protection for displaced persons, coupled to return programmes supporting the 
reintegration of the victims into their region of origin (see further below in Section 3.4.), can prevent 
natural hazards from becoming natural disasters. In reaction to gradual environmental degradation, 
circular (labour) migration can increase the resilience of affected communities. In particular in case of 
land degradation and desertification, circular and seasonal migration is recognised as an important 
strategy of income diversification. Where people rely heavily on rain-fed agriculture, circular 
migration acts as an effective strategy to react to recurring droughts and changes in rain patterns1245. 
It is expected that due to climate change, these existing de facto circular migration patterns, which 
often imply internal or regional migration to neighbouring countries, will in the future become 
insufficient as a coping strategy to deal with slow-onset environmental degradation. International 
circular migration could thus alleviate this shortcoming of traditional circular migration patterns.  The 
question then rises if and how the EU could contribute to the adaptation of environmentally-affected 
communities through the facilitation of longer-distance circular migration.  
 
3.1.2.2. Facilitating circular adaptive migration 
 
A. The TCLM programme as a “Model for Consolidation and Replication”? 
 
Chapter II has illustrated the possible added value of international circular migration in the context of 
environmental changes through a case study of the TCLM programme between Colombia and Spain.  
Various authors have argued that through this innovative migration model, Colombians facing 
recurring natural disasters can be offered a livelihood alternative through temporary work abroad, 
while the affected regions of origin could recover1246. By actively supporting the participating 
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migrants in maximising the impact of remittances on the recuperation of their place of origin, the 
TCLM programme could indeed contribute to resilience building in the communities of origin.  
In a Communication to the European Council, the European Commission has presented this project 
as a “model for consolidation and replication”1247. Through its financial help by the AENEAS 
programme, the EU even supported the further implementation and consolidation of the initial 
project of the Unión de Pagesos between 2007 and 2009. In its Communication, the Commission 
proposed ways to integrate legal migration opportunities into the Union's external policies, and to 
facilitate circular and temporary migration as a tool that can both address labour needs in EU 
Member States and maximise migration benefits for countries of origin.  
However, in order for the TCLM programme to become a replicable model, some concerns need to 
be taken into account (see Chapter II, Section 2.1.6.). As already discussed in Chapter II, the political, 
economic and institutional context of both host and home region are important factors in the 
implementation of any labour migration programme. Measures are for example needed to reduce 
the risk of brain drain for the country of origin, as mass emigration of skilled people might even 
diminish a country’s adaptive capacity when it is confronted with environmental degradation. As 
mentioned above, the risk of brain drain can however be reduced by facilitating the circularity of 
migrants, for example by granting them multi-entry visa to move freely between host and home 
communities. When migrants are encouraged to return to their native countries, temporarily or 
permanently, they can contribute positively, by transferring money and skills, or even by carrying 
knowledge on climate change adaptation and disaster risk reduction with them. Host countries could 
furthermore invest in the up-skilling of communities of origin, which would then create better 
migration opportunities and more chances for the transfer of remittances1248. In the by sea level rise 
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threatened island nation Kiribati for example, increased investments in education were meant to 
serve this goal1249.  
One of the often mentioned critiques on temporary and circular migration programmes is the lack of 
legal protection for temporary labour migrants1250. Respect for migrant’s fundamental rights is thus a 
conditio sine qua non for the implementation of humane and efficient labour migration programmes, 
in particular when it concerns temporary and circular migration. As the temporariness of their stay 
might increase their vulnerability, temporary migrants are indeed often subject to exploitation and 
discrimination. It is therefore important to ensure them equal rights and entitlements as local 
workers. The extent to which migrants and their communities benefit from the migration experience 
depends for a large part on these entitlements, including access to health care and education, 
political and economic freedoms, and the right to move in and out of the host country. In particular 
temporary labour migrants require assistance to reduce the costs of migration, including assistance 
with visa procedures, housing, and public services. Furthermore, by reducing the cost of remittance 
transfers, the merits of migration for their families and communities of origin can be maximised1251.  
Another important concern that has been raised is the risk of circumvention of circular migration 
programmes. Measures are thus needed in order to guarantee the return of circular workers, for 
instance through the issuance of multiple entry-visa, or by easing immigration restrictions after a 
previous successful return. Furthermore, measures to support integration in the host community are 
part of a comprehensive migration policy, even in case of circular migration projects. 
If these concerns are taken into account, the TCLM programme can indeed be promoted as a good 
practice of circular labour migration in response to changing environmental conditions. While gaps in 
                                                                                                                                                                                     
Future Challenges and Opportunities, Final Project Report, The Government Office for Science, London, 2011, 
p.22, 179, 183-184. 
1249
 A. Maas and A. Carius, ‘PD15: Creating space for action: options for small island states to cope with global 
environmental change’, Review commissioned as part of the UK Government’s Foresight Project, Migration and 
Global Environmental Change, October 2011, available at: 
http://bis.gov.uk/assets/bispartners/foresight/docs/migration/policy-development/11-1149-pd15-creating-
space-for-action-small-island-states.pdf. 
1250
 S. Castles, ‘Back to the Future? Can Europe meet its Labour Needs through Temporary Migration?’, Working 
Papers No. 1. International Migration Institute (IMI), University of Oxford, Oxford, 2006, p. 11; R. Zapata-
Barrero, R. Faúndez García and E. Sánchez Montijano, ‘Circular Temporary Labour Migration: Reassessing 
Established Public Policies’, 2012 International Journal of Population Research, available at: 
http://www.hindawi.com/journals/ijpr/2012/498158/cta/, p. 1; R. Zapata-Barrero, R. Faúndez García and E. 
Sánchez Montijano, 'Temporary and Circular Labour Migration (TCLM) of Workers between Colombia and Spain. 
A Model to Consolidate’, in Temporary and Circular Labour Migration. Experiences, Challenges and 
Opportunities, International Organization for Migration (IOM) and Unió de Pagesos, 2010, p. 51. 
1251
 J. Barnett and M. Webber, ‘Accommodating Migration to Promote Adaptation to Climate Change’, A Policy 
Brief prepared for the Secretariat of the Swedish Commission on Climate Change and Development and the 
World Bank World Development Report 2010 Team, Melbourne, Department of Resource Management and 
Geography, University of Melbourne, 2009, p. 30-45. 
Chapter VII. Facilitating adaptive migration in European migration law and policy frameworks 
 
 
368 
 
the labour markets of EU countries could be filled by accommodating migration from 
environmentally-affected communities, such migration can also contribute to the socio-economic 
growth and adaptation of those communities. In order to replicate the TCLM programme in other EU 
Member States, it obviously needs to be adapted to national and local specificities. As the TCLM 
programme is a context-based migration model, the political, economic and institutional context of 
the host region is decisive for its successful implementation. In particular, the political will to support 
temporary labour migration with a focus on co-development is needed. Policy measures linking 
migration with development and adaptation are thus urgently needed. In most states, such a 
comprehensive policy strategy is still lacking for the moment. And finally, a solid legal framework 
allowing and promoting circular migration is indispensable. 
 
B. Circular adaptive migration in the EU’s legal and policy framework 
 
In order to facilitate circular international migration as an adaptation strategy, it is first of all 
necessary to allow temporary and circular (labour) migration, also for lower skilled workers. In some 
countries, the issuance of residence and work permits for third-country nationals can only take place 
within certain economic sectors or within certain quota, or is limited to certain third countries. In the 
latter case, labour migration could be facilitated through migration agreements with countries of 
origin (see further below in Section 3.2.). As discussed above, the encouragement of the circularity of 
the migrant is another important aspect of national policy and legislation. Furthermore, efficient 
migration procedures, with reliable migration institutions, contribute to the success of any labour 
migration programme1252. In many countries, the complexity of the procedures for legal employment 
of temporary workers is one of the main obstacles for labour migration. Inefficient procedures even 
act as a stimulus for employing irregular migrants already residing in the country. Last but not least, 
the flexibility of national migration legislation is vital for seasonal labour migration. The agricultural 
sector for example is exposed to sudden changes in production, and therefore needs to be able to 
respond to changes in the demand for workers.  
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Most circular migration programmes are governed by bilateral migration agreements between 
countries of origin and destination, instead of through regional or global migration governance. 
However, such programmes often remain quite small, and are not evaluated systematically1253. The 
question thus rises which role the EU could play in supporting adaptive migration through circular 
migration programmes on a more regional level. Article 79 TFEU provides the European Parliament 
and Council with sufficient grounds to take the necessary legislative measures in order to “develop a 
common immigration policy aimed at ensuring, at all stages, the efficient management of migration 
flows”1254, including measures on the conditions of entry and residence1255. Such measures could thus 
include measures to promote and facilitate circular adaptive migration towards its Member States, 
while leaving the duration and method of granting temporary residence permits at the discretion of 
those states.  
The above mentioned legislative and non-legislative recommendations seek to maximise the merits 
of circular labour migration as an adaptation strategy, and minimise its costs. In order to facilitate 
international adaptive migration, it is necessary to remove some of its legal, social and financial 
barriers. Finally, circular migration schemes also require the necessary funding. The future will need 
to clarify whether such funding could be made available for adaptive circular migration in the 
UNFCCC Cancun Adaptation Framework. As mentioned above (see Chapter IV, Section 2.4.2.2.) such 
funding could help to lift financial barriers to adaptive migration for the most vulnerable 
communities. Such funding, for instance through the Green Climate Fund, should be allocated to 
places of destination as well as places of origin, so as to fully address the range of challenges posed 
by environment-induced population movements1256. However, the funding mechanisms under the 
UNFCCC are rightly oriented towards developing countries, as they are most in need of financial 
assistance. European countries should not be made eligible for funding under the Cancun Adaptation 
Framework. 
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3.1.3. Humanitarian admissions in other migration categories 
 
As discussed above, labour migration can offer an interesting adaptation alternative for persons and 
communities affected by environmental changes, but it does certainly not provide the ideal solution. 
For many vulnerable affected persons, labour migration will not be an option to leave their degraded 
environment. It is therefore interesting to explore whether other migration categories might offer 
mobility perspectives for environment-induced migrants. 
One of the core distinctions made in the study of migration law and policy, is the one between 
voluntary migration on the one hand and involuntary migration (or displacement) on the other hand, 
often referred to as (legal) migration vs. asylum.  As Boeles et al. explain, this distinction mainly 
concerns the drivers of migration, with voluntary migrants leaving their country for reasons of work, 
study or family reunification, while displaced persons have no other option but to leave their country 
in order to survive. However, as shown in Chapter I, human mobility should rather be conceptualised 
on a sort of migration “continuum”, where the choice people have to leave their region of origin 
varies widely (see above in Chapter I, Section 1.3.2.3.). Furthermore, social scientists have shown that 
migrants often leave their country for multiple reasons, and are thus difficult to be fit into one single 
category1257. 
Despite this knowledge, the legal system of EU Member States is still characterised by a strict division 
between a migration and an asylum “branch”. Factors such as labour market shortages, demographic 
reasons, or exchange of students mainly lie at the basis of a country’s migration policy, while 
‘humanitarian’ considerations form the basis of its asylum policy, for instance for Geneva Convention 
refugees, victims of war or severely ill persons. However, there is no reason why EU Member States 
could not take humanitarian considerations into account when establishing admission rules in their 
immigration policy. After all, also labour migrants, students or family members often do not leave 
their country purely voluntarily, as they might also be stimulated to migrate for compelling economic 
or humanitarian reasons1258. Although European governments tend to support restrictive migration 
policies, some countries have already taken such measures, for instance by temporarily easing the 
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conditions for family reunification for countries suffering from extreme humanitarian distress, such 
as in the Syria war in 2013-20141259. 
As environmental factors will in the future increasingly become important triggers for migration, it 
can be recommended to incorporate those factors into the EU’s admission policy, not only through 
complementary protection regimes for displaced persons, but also in the legislation on the 
immigration of third country nationals. Mirroring the less strict requirements for family reunification 
for family members of recognised refugees and persons being granted subsidiary protection, 
conditions for family reunification could also be eased for family members which are confronted with 
sudden natural hazards or severe slow-onset degradation. The same could be done with 
requirements for student visa. This way, the options for legal migration for environmentally-affected 
persons can be broadened, as part of a larger strategy to promote international migration as an 
adaptation strategy. 
 
3.2. Migration agreements with environmentally-affected countries 
 
3.2.1. In general: facilitating adaptive migration through migration cooperation with 
affected countries 
 
As discussed in Chapter VI, the EU increasingly focuses its attention in the area of migration to 
cooperation with third countries, namely through the ‘external dimension’ of its migration policy (see 
above in Chapter VI, Section 1.3.2.). The question now rises whether international adaptive migration 
could be facilitated through the Union’s external relations with countries affected by environmental 
degradation. In light of the above made recommendations regarding the immigration of third 
country nationals, it is thus worth to briefly touch upon the possibility to create new or adapted 
admission categories for environmentally-affected communities through migration agreements with 
countries affected by environmental degradation. As the European Commission already stated in its 
Staff Working Paper,  
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“given the strong evidence that most migration which is primarily driven by environmental change is 
likely to occur within the Global South, much of the analysis of the paper and many of its 
recommendations are of specific relevance for EU policies with an external focus, including on 
development, foreign policy and humanitarian aid”
1260
.  
The tools used by the EU in its external relations regarding migration issues range from action plans 
and road maps to bilateral and regional agreements with third countries1261. Indeed, with the 
purpose of managing international migration, and fighting irregular migration, EU Member States 
increasingly conclude agreements with third countries. Aside from facilitating the return of irregular 
migrants, migration agreements often aim to simplify the selection of foreign workers, and establish 
the rights and obligations of migrants and their countries of origin and destination.  
According to Somerville, the potential of the EU’s external relations in the context of migration and 
environmental change lies in the possibility to mainstream environment-induced migration into such 
specific agreements. However, he immediately acknowledges that the degree in which this will 
happen depends on external events and foreign policy considerations1262. As environment-induced 
migration is currently not (yet) a policy priority for the EU, it appears not to be likely that this will 
happen in the near future.  
Nonetheless, in its April 2013 Staff Working Document, the European Commission itself highlighted 
that the potential of migration as an adaptation strategy could be brought under the attention of 
partner countries through political dialogues in the area of both migration and climate change 
adaptation. In this context, the Commission points to the Global Approach to Migration and Mobility, 
under which umbrella the EU is engaged in a range of bilateral and regional migration dialogues with 
developing countries.  According to the Commission, “measures to facilitate migration as an 
adaptation strategy could therefore receive greater attention under GAMM [Global Approach to 
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development/11-1151-pd17-environmental-migration-governance-european-union.pdf, p. 12. 
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Migration and Mobility] dialogues with countries or regions which are particularly vulnerable to 
climate change”1263.  
This being said, the question rises which kind of migration agreement is most suited to incorporate 
such an environmental perspective. In the context of the discussion of the TCLM programme for 
Colombian workers, we have already seen that this migration scheme was supported by a bilateral 
agreement between Colombia and Spain, which was then transposed into Spanish migration 
legislation (see above in Chapter II, Section 2.1.4.). Certainly, such a bilateral agreement has the 
advantage of being most adapted to the specific contexts of the countries of origin and of 
destination. However, in the context of the externalisation of the EU’s migration policy, another kind 
of migration cooperation has now come to the fore.  
 
3.2.2. EU Mobility Partnerships: a tool for coherent policymaking in the context of 
environment-induced migration? 
 
Besides bilateral agreements, concluded at the national level, migration cooperation can also take 
place at the regional level. In 2001, the EU introduced the ‘EU Mobility Partnerships’, with the aim of 
identifying “novel approaches to improve the management of legal movement of people between 
the EU and third countries ready to make significant efforts to fight illegal migration”1264. Mobility 
Partnerships are cooperation arrangements between a number of EU Member States and a third 
country, consisting of joint declarations negotiated between the Commission and the third country, 
based on political guidelines ofthe Council, aiming to provide a framework for dialogue and practical 
cooperation on a voluntary basis. Cooperation usually covers the main themes of legal migration, 
irregular migration, and the link between migration and development.  
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 European Commission, Commission Staff Working Document on ‘Climate change, environmental 
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Pilot partnerships have been set up in 2008 with the Republic of Moldova and Cape Verde and in 
2009 with Georgia. They were later followed by partnerships with Armenia in 2011 and Azerbaijan in 
2013. With the Mobility Partnerships agreed upon with Morocco in June 2013 and Tunisia in March 
2014, the first partnerships were entered into with countries bordering the Mediterranean. 
Important to note is that EU Mobility Partnerships only provide a non-legally binding framework, 
whereby some of its components will fall under the EU’s competence, and others are to be decided 
upon by individual Member States1265. Their legal nature is thus complex. However, the partnerships 
can also offer the necessary flexibility to respond to changing international migration trends. 
The introduction of the EU Mobility Partnerships reflects the increasing association of Europe’s 
migration policy with other policy areas. In this sense, the Mobility Partnerships could perhaps act as 
a framework for specific migration projects between EU Member States and affected third countries 
in the context of migration and environmental change. In a study ordered by the European 
Parliament, the Partnerships were already mentioned as a relevant instrument to address 
environment-induced migration, as they are able “to establish a structured dialogue on migration, 
mobility and security between the EU and third countries”1266. So far, very few Member States have 
adopted legislation explicitly considering the environmental drivers of migration. The Section above 
on the facilitation of migration has discussed some possibilities to account for environment-induced 
population movements in European and national migration law and policy. EU Mobility Partnerships 
might act as a starting point for such innovative measures, as they provide the necessary framework 
for dialogue between the EU, its Member States and affected third countries.  
Aside from providing assistance to third countries in increasing their resilience to environmental 
disasters, the Partnerships could provide migration opportunities to those which are most affected 
by environmental degradation. In exchange for measures reducing irregular migration, the EU or its 
Member States could enable vulnerable third country nationals to access their territories. Improved 
opportunities for circular migration could for instance be given as part of a larger strategy to assist 
developing countries in adapting to a changing climate. The report of Kraler et al. also highlights that 
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the resettlement of individuals from countries that have experienced environmental disasters should 
be considered by the EU (see further below in Section 3.3.) 1267. EU Mobility Partnerships could finally 
also be used to enhance the protection of environmentally displaced individuals outside the EU, for 
instance through assistance in strengthening the capacity of the partner country in dealing with 
internally-displaced persons related to environmental disruptions1268. 
Further research into the possibilities of EU Mobility Partnerships in the context of migration and 
environmental change is necessary. However, as Member States are generally reluctant to transfer 
competences on migration to the Union, it remains to be seen whether EU Mobility Partnerships can 
actually take up this innovate role in the future. In considering the role of Mobility Partnerships as a 
mechanism for governing circular migration schemes, some concerns have also been expressed as to 
the legal value of such partnerships1269. It is clear that this legal uncertainty needs to be addressed in 
order for Mobility Partnerships to become efficient instruments to address environment-induced 
population movements. 
 
3.3. Resettlement of environment-induced migrants and displaced persons 
 
Within the context of environmental degradation and migration, not only voluntary and independent 
migration is recognised as a possible adaptive response, but also planned and organised resettlement 
is increasingly considered as a possible coping strategy to deal with disruptions of the natural 
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 See further in A. Kraler, T. Cernei and M. Noack, ‘”Climate Refugees”: Legal and Policy Responses to 
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 See further in S. Carrera and R. Hernández i Sagrera, ‘The Externalisation of the EU’s Labour Immigration 
Policy: Towards Mobility or Insecurity Partnerships?’, CEPS Working Document No. 321, October 2009.  
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environment1270. Both migration and planned resettlement could reduce population pressure in 
regions with a fragile environment. For populations living in the worst affected areas, resettlement 
might even be the only possible solution for their survival1271. For instance for ‘trapped populations’, 
or for people without resources to adapt or to migrate, planned relocation can help them to leave 
their destructed environment, or prevent them from being displaced1272.  
PART II of this study showed that resettlement or planned relocation is increasingly integrated into 
National Adaptation Programmes of Action (NAPAs), as a strategy to react to floods or sea level rise. 
An interesting example is the ‘Safer Island Strategy’ of the Maldives, a programme which resettles 
communities from vulnerable islands to safer and better protected islands1273. Within the 
international academic and political debate on environment-induced migration, planned relocation 
has increasingly gained attention as a possible ‘durable’ solution for people and communities at risk 
from environmental disruptions. The 2011 Foresight Report for example has defined relocation as 
“the movement of people, typically in groups or whole communities, as part of a process led by the 
state or other organization, to a predefined location”1274, while the Cancun agreements have listed 
planned relocation as one of the three types of human mobility among a range of possible 
adaptation actions (see above in Chapter IV)1275. 
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Resettlement is defined by the UNHCR as out of three durable solutions for refugees, recognized as 
such by the 1951 Refugee Convention. According to the UNHCR’s Resettlement Handbook, a 
resettlement process includes the selection and transfer of refugees from the country of refuge to a 
third country which has agreed to grant them a permanent residence status, protecting them against 
refoulement and providing them with access to rights similar to those enjoyed by nationals1276. The 
UNHCR prefers to limit ‘resettlement’ to refugees as defined in the 1951 Refugee Convention, and 
chooses to use the term ‘relocation’ when it concerns persons displaced by conflicts or 
environmental disasters1277. For the aim of this Section, the term ‘resettlement’ will be used as an 
overarching term to describe the planned and organised, primary or secondary movement of 
populations or individuals to chosen areas. 
Resettlement in the context of environment-induced population movements can take different 
forms. Firstly, government-led resettlement can be chosen as an adaptation strategy when a whole 
population needs to be moved out of an area affected by or at risk of severe environmental 
disruption. In this meaning, ‘planned relocation’ was recognised as one of the types of environment-
induced mobility in paragraph 14(f) of the Cancun Agreements. Resettlement of environmentally-
affected communities might also be a tool in the context of ecological restoration. In some cases, 
whole communities will need to be moved in order to allow the environment to be restored. In other 
cases, communities can be relocated towards their restored region of origin, after the completion of 
successful ecological restoration projects. Furthermore, environmentally-displaced persons often 
seek refuge to areas also under environmental, political or social threats, or remain in protracted 
displacement situations in large refugee camps. They might thus be in need of resettlement to safer 
areas in another region within their country, or even to another country. This is the case when the 
host community lacks the capacity to provide the displaced with a durable solution in their first place 
of refuge. 
Resettlement can thus be a form of primary movement, i.e. from the affected region to a safer area, 
or a form of secondary movement, when displaced persons are relocated from their place of refuge 
towards another region within their country or to a ‘third country’. Displaced persons can also be 
relocated to their region of origin, if the environment allows them to re-establish themselves there. 
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Resettlement can furthermore take place within the country of origin (internal resettlement), or 
across international borders (external resettlement). In this Section, the focus lies on external 
resettlement, where we particularly concentrate on the resettlement of environmentally-affected 
and -displaced persons from outside EU territory to EU Member States. 
In the EU, a Joint EU Resettlement Programme was established in the context of the development of 
a Common European Asylum System (CEAS)1278.  As several EU Member States already participated in 
resettlement on an annual or on an ad hoc basis, the aim was to better coordinate these 
resettlement programmes at the regional level, and to more strategically integrate them into EU 
external policy actions. The objective is to provide refugees with a secure access to protection on the 
EU territory, thereby also expressing solidarity towards third countries. The joint EU action 
furthermore aimed to encourage more Member States to be involved in resettlement action, for 
instance through a financial incentive for Member States to participate, based on jointly defined key 
priorities1279. 
Important for the topic of this study, is the fact that the Commission proposes an adaptable 
mechanism, which is suited to respond to evolving needs. Resettlement priorities should thus be 
revised annually, in order to be adapted to changing circumstances1280. Furthermore, under current 
European resettlement programmes, the displaced persons eligible for participation are generally the 
most vulnerable persons in a protracted displacement situation, such as children, single mothers or 
persons in need of medical treatment. While there are currently no European resettlement projects 
for people affected or displaced by environmental disruptions, it could be an interesting policy option 
for the future. According to Kraler et al., environmentally-displaced persons could be part of priority 
groups in case natural disasters have caused mass displacement situations, or for situations where 
displacement is aggravated by slower-onset environmental degradation, such as in the case of severe 
droughts in East Africa1281. As such, resettlement could be considered as a sort of burden-sharing 
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mechanism between the developed countries and the countries mostly affected by environmental 
degradation processes. 
While the discussion on the resettlement of environment-induced migrants is almost non-existent at 
the EU policy level, there have been some relevant legal and policy developments at the national 
level, which are interesting because they may act as good practices on how to deal with resettlement 
in the context of environment-induced population movements1282. One interesting example of policy 
development in the United Kingdom (UK) is the country’s reaction to the volcanic eruptions in 
Montserrat, a British overseas territory, in the 1990s. The volcanic eruptions of 1995 and 1997 
rendered a major part of the island uninhabitable, leading to the emigration of a large part of the 
population, including about 5.000 people to the UK. In 1995, the UK government installed a voluntary 
evacuation scheme, which granted Montserratians exceptional leave to remain in the UK for 2 years, 
including entitlements to housing, benefits, employment, health care and education. In 1997, the 
programme was complemented with an Assisted Passages Programme, with the aim of providing 
financial assistance to Montserratians to relocate to the UK. From 1998, candidates could apply for 
permanent residence, and in 2002, they were finally permitted to apply for full British citizenship1283.  
The case of Montserrat seems like a de facto example of resettling affected persons in the aftermath 
of a natural disaster. However, as Somerville rightly points out, it is an atypical case, as Montserrat 
was a British overseas territory, which made it politically acceptable to resettle affected 
Montserratians. Therefore it is unlikely to become a precedent for the resettlement of whole 
communities affected by natural disasters to EU countries1284. Nonetheless, similar to the ad hoc 
asylum mechanisms for victims of natural disasters discussed in Chapter III, the Montserrat case 
indicates the presence of a political will to resettle persons displaced by sudden-onset natural 
disasters in some specific well-defined cases.  States prefer such ad hoc mechanisms, instead of a 
proactive set-up of resettlement programmes for victims of natural disasters. However, considering 
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that EU Member States do organise resettlement programmes for refugees on a yearly basis, which 
only a couple of years ago seemed politically unachievable, there seems to be no reason why they 
would not do the same for victims of natural disasters. Moreover, Chapter I of this thesis showed 
that people displaced due to sudden-onset environmental disasters are, unlike refugees recognised 
by the 1951 Refugee Convention, mostly in need of a temporary shelter, and could return to their 
region of origin once the area has recovered and been rebuilt. 
In its 2013 Staff Working Document, the Commission argues that the EU should consider supporting 
countries affected by environmental disruptions to set-up “preventive internal, or where necessary, 
international relocation measures when adaptation strategies can no longer be implemented” 1285. To 
this end, it suggests to organise consultations at the national, regional and international policy level, 
whereby the EU and its Member States could share their experiences in supporting and 
implementing their own resettlement programmes. Obviously, it is valuable that the EU would 
support non-EU countries in the management of internal or inter-regional relocation programmes. 
However, it is also regrettable that the Commission only sees a supporting role for the EU, and does 
not mention that the EU itself could also relocate environmentally-affected persons through its own 
resettlement programmes. This way, the EU could not only play a supporting role, but instead 
become a main actor in setting an example for other developed countries. It could thus be 
recommended that the EU takes the environmental drivers of migration into account in the further 
development of its Joint EU Resettlement Programme. 
 
3.4. Assisted return migration for environment-induced migrants and 
displaced persons 
 
The current EU migration policy is characterised by a strong emphasis on return, as shown for 
instances by the rise of re-admission agreements with third countries as part of the international and 
trade policy. Historically, return migration to the country of origin is seen as one out of three durable 
solutions to protracted refugee and displacement crises, next to resettlement to a third country and 
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local integration in the country of stay1286. In light of the mobility challenges posed by a changing and 
increasingly degrading environment, it is interesting to discuss whether or not return migration can 
be considered a possible durable solution for environment-induced migrants and displaced 
persons1287.  
Before getting more into detail, this Section first conceptualises return migration within the general 
migration debate (3.4.1). The right to freedom of movement then provides the starting point for the 
further analysis, including the right for any person to leave a country, as well as the right to return to 
his or her own country (3.4.2). While it is often advocated that people living in a degrading 
environment should have a “right to leave” and a “right to stay”1288, these assumptions surely 
deserve more legal academic attention, discussing how we could guarantee these rights in a warming 
and deteriorating world. Arguing that return migration can only be a durable solution if it contributes 
to the socio-economic re-establishment of the returnee in his country of origin, Section 3.4.3. then 
analyses if and how return migration could in practice act as a durable development and adaptation 
strategy for environment-induced migrants and their communities of origin. 
 
3.4.1. Conceptualisation of return migration 
 
Worldwide, many migrants cherish the hope to be able to return to their place of origin. In particular 
for those which were forced to leave their original habitat, a safe and dignified return is considered 
as a ‘durable solution’ and a way to relieve some of the harm imposed by the displacement1289. But 
also in case legal procedures in the destination country do not lead to a residence permit, there is 
often no other choice than to return to the country of origin. 
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According to the IOM, return migration is a “relatively new area of migration”, without standard 
meaning in migration policy or law1290. Obviously, a comprehensive and effective asylum and 
migration policy cannot go without a humane and durable return policy. However, considering its 
complex and sensitive nature, return is an emotionally charged topic. Nonetheless, the past few 
years, return migration has come to the forefront. In particular assisted voluntary return (AVR) is 
increasingly recognised as a valuable alternative in the migration process, as it helps migrants to 
return to their home countries when they do not have the means to do so. AVR programmes would 
thus represent a humane alternative to forced removals, and could even contribute to the socio-
economic development of the regions of origin (see further below in 3.4.4.2.).  
Even though return migration can take different forms, the general migration debate uses a rather 
limited terminology, referring only to forced or voluntary return. This wrongly gives the impression 
that there are only two return modalities. Furthermore, the policy debate generally focuses on the 
return of irregular migrants, while it are also migrants with a legal residence status who choose to 
return to their country of origin. In that sense it is better only to speak of 'voluntary return' when the 
decision to return is taken by foreigners who have a right to stay in their country of destination (e.g. 
asylum seekers awaiting a decision on their asylum application, as well as other migrants with a 
temporary or permanent residence permit). After all, a return is not "voluntary" if it is only a reaction 
to an order to leave the territory, in which case it is better to use the term “mandatory return”. 
Migrants who receive an order to leave the territory can do so independently, with their own means, 
or they can make use of organised, assisted return programmes. If they refuse to leave, they can be 
forcibly removed from the territory.   
In many countries, irregular migrants are encouraged to obey to a removal order, both through 
return and reintegration programmes, as well as by the prospect of a forced removal. Projects that 
support the return and reintegration of rejected asylum seekers or other irregular migrants 
undeniably have an added value compared to forced removals, both for the individual concerned and 
for the country of residence, but they should leave the discourse of "voluntariness"1291.  
 
                                                           
1290
 Webpage of the International Organisation on Migration (IOM) on ‘return migration’, available at: 
http://www.iom.int/jahia/Jahia/about-migration/managing-migration/managing-migration-return-
migration/lang/en. 
1291
 International Organisation for Migration (IOM), 'Assisted Voluntary Return and Reintegration, Annual 
Report of Activities 2011', IOM Report 2012, Geneva, available at: 
http://www.emnbelgium.be/sites/default/files/publications/avrr_report_2011_final.pdf, p. 21. 
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 Voluntary return Mandatory return 
Who? Migrants who legally reside in the 
country of destination 
Migrants who do not have the 
right to remain in the country of 
residence, thus being obliged to 
leave the territory.  
Return modalities → Independent return 
→ Assisted return 
→ Independent return 
→ Assisted return 
→ Forced return 
 
The table above reflects better how migrants perceive their return. When they leave their country of 
stay after a removal order, they do not sense their return as “voluntary”, as they only choose to 
return to avoid a forced removal or irregular stay. Voluntary return only exists when migrants make 
an informed and conscious choice between returning to their country of origin or integrating in the 
country of stay. The "obedient" return of people who are not allowed to stay in their country of 
destination is not a voluntary return, but can be supported by assisted return and reintegration 
programmes, in order to help them to rebuild a dignified existence in their home country. 
 
3.4.2 The right to return and to leave in international law 
 
The right to freedom of movement, as incorporated in the Universal Declaration of Human Rights of 
19481292 and the International Covenant on Civil and Political Rights (ICCPR) of 19661293, seems crucial 
                                                           
1292
 Article 13 of the Universal Declaration of Human Rights, adopted through Resolution 217A of the UN 
General Assembly of 10 December 1948, declares that: 
 “(1) Everyone has the right to freedom of movement and residence within the borders of each state. 
 (2) Everyone has the right to leave any country, including his own, and to return to his country.” 
1293
 Article 12 of the International Covenant on Civil and Political Rights, adopted in New York on 16 December 
1966, entered into force on 23 March 1976, 999 UNTS 171, holds that: 
“(1) Everyone lawfully within the territory of a State shall, within that territory, have the right to 
liberty of movement and freedom to choose his residence. 
 (2) Everyone shall be free to leave any country, including his own. 
(3) The above-mentioned rights shall not be subject to any restrictions except those which are 
provided by law, are necessary to protect national security, public order (ordre public), public health 
or morals or the rights and freedoms of others, and are consistent with the other rights recognized in 
the present Covenant. 
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for a discussion on return migration. According to Article 12 ICCPR, this right includes the right for 
any person to leave any country, as well as the right to enter, or to return to, his or her own country. 
The question now rises how we could guarantee these rights in a warmer and deteriorating world, 
where more and more regions of origin become uninhabitable. In other words, what are States’ 
obligations in relation to the right to leave, and the right to return? 
The right to enter one’s own country implies the right to remain in one’s own country, as well as the 
right to return to his own country1294. As for the latter, this implies that states are obliged to take 
their citizens back in. However, it is generally accepted that the right to return entails only a passive 
duty for states to allow their citizens back in, and not the active duty, nor for the country or origin, 
nor for the country of stay, to facilitate or support the return for migrants who do not have their own 
means to do so. Moreover, it is not stipulated that the return must be a “sustainable” return, 
whereby the returnee has a perspective in his country of origin. However, a state may not hinder the 
return, for example by making it difficult or impossible to obtain the necessary travel documents. 
Finally, the counterpart of the right to return is the right to leave any country, including his own. This 
means that also the country of stay may not put obstacles in the way of migrants to leave the 
territory, and return to their country or origin1295.  
 
3.4.3. Return migration in the context of environment-induced mobility 
 
Even though states are not legally obliged to support the return and reintegration of environment-
induced migrants and displaced persons, it is relevant to discuss whether such a policy approach 
would be recommendable. Just as for any other category of international migrants or displaced 
persons, a return to the country of origin might be a desire for people which left their original habitat 
due to environmental disruptions. For regions which are not rendered uninhabitable, or where 
human life is (again) possible after a period of recovery or ecological restoration, the question rises 
                                                                                                                                                                                     
 (4) No one shall be arbitrarily deprived of the right to enter his own country”. 
1294
 United Nations Human Rights Committee (UNHRC), General Comment No. 27 on the Freedom of 
Movement (art. 12), adopted on 18 October 1999 at its 1783
rd
 meeting (sixty-seventh session), UN Doc. 
CCPR/C/21/Rev.1/Add.9, §19.  
1295
 United Nations Human Rights Committee (UNHRC), General Comment No. 27 on the Freedom of 
Movement (art. 12), adopted on 18 October 1999 at its 1783
rd
 meeting (sixty-seventh session), UN Doc. 
CCPR/C/21/Rev.1/Add.9, § 9. 
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whether policymakers should aim to facilitate a safe and durable return and reintegration in the 
community of origin1296. 
 
3.4.3.1. Return migration as a development and adaptation strategy 
 
Obviously, return migration can only be successful when the returnee has sufficient perspectives in 
his country of origin. When for example large groups of refugees return to their region of origin after 
an armed conflict took place, their return should be accompanied by measures supporting the 
recovery and reconciliation within the region. Measures that contribute to the reconstruction of the 
home region or the socio-economic development of the home community enlarge the sustainability 
of the return process1297. The same holds true for regions affected by severe sudden-onset natural 
disasters, where return programmes should contribute to the reconstruction of the affected area in 
order to be successful. Similarly, return migration could be opportune for communities affected by 
gradual environmental degradation, under the condition that the return process contributes for 
example to the socio-economic development of the home community. According to Afifi, return 
migration can even contribute to the ecological restoration of the region of origin. As discussed 
above in Chapter I, the natural environmental in Niger for example suffers from droughts, soil 
degradation, sand intrusion and the shrinking of Lake Chad, which all together had an impact on 
migration at the national and international level.  Working age males who used to migrate seasonally 
to coastal cities within the country, left to further destinations in and outside the country, and are 
often not able to return to their home region. As the women, children and elderly who stayed 
behind, lacked sufficient physical support to restore the environment, the government started a 
programme, offering financial support to encourage young men to return to their region of origin, 
and to take part in the ecological restoration of the environment1298 (see above in Chapter I, Section 
1.3.2.2.). 
Returned migrants often have acquired new knowledge and skills in their former country of 
residence, allowing them to diversify their income upon return to their country of origin. However, 
                                                           
1296
 J. McAdam, Climate Change, Forced Migration and International law, Oxford University Press, Oxford, 2012, 
p. 256. 
1297
 European Commission, 'Green Paper on a Community Return Policy on Illegal Residents', Brussels, 10 April 
2002, COM(2002) 175 final, p. 23-24. 
1298
 T. Afifi, ‘Economic or Environmental Migration? The Push Factors in Niger’, 49 International Migration e95, 
Special Issue on Environmentally Induced Migration in the Context of Social Vulnerability, 2011, p. e95-e124.  
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although it is generally accepted that the reintegration of migrants has development benefits, the 
policy in many countries is not equipped to bring this knowledge, skills and/or financial means into 
action for the socio-economic development of the region of origin. Fortunately, there is now a 
tendency to actively link return policies to development needs in countries of origin1299. More and 
more specific reintegration projects are created for small entrepreneurs, which could provide 
opportunities for employment in the region of origin. Various organisations provide assistance to 
returnees to concretize their business plans, and provide them with business trainings or financial 
assistance to realize their dreams as entrepreneurs. This way, assisted return offers a valuable and 
dignified perspective for the returnee’s future as well as for his community of origin. 
The last decennia brought about a myriad of initiatives supporting the return of migrants to their 
country of origin.  However, besides better guidance, assistance and supervision, it is also necessary 
to remove some of the obstacles that might hinder migrants to return to their country of origin. By 
facilitating circular migration between countries of origin and former countries of residence, for 
example through flexible access conditions or multiple entry-visas, migrants could be encouraged to 
re-migrate to their country or origin. Furthermore, bilateral or multilateral agreements on the 
portability of social security rights could ensure that returnees do not lose their accrued rights1300. 
Moreover, it is important to provide rejected asylum seekers or other irregular migrants with a 
longer period to fulfil a removal order, before a state can proceed to a forced removal. This way, 
migrants have a better chance to prepare their return properly, with or without the help of a support 
programme. Finally, international agreements could provide the necessary framework to support the 
link between return, reintegration, development and adaptation to changing environmental 
conditions. 
 
 
                                                           
1299
 Global Forum on Migration and Development (GFMD), ‘Background Paper to Roundtable 2: Migrant 
integration, reintegration and circulation for development’ (Session 2.2.: Reintegration and circular migration – 
effective for development?), prepared by the Governments of Brazil and Portugal in collaboration with the RT 
team, the RT coordinator Dr. Irena Omelaniuk and the Task force set up by the Greek government for the 
preparation of the third meeting of the GFMD in Athens, 2009.  
1300
 Global Forum on Migration and Development (GFMD), ‘Background Paper to Roundtable 2: Migrant 
integration, reintegration and circulation for development’ (Session 2.2.: Reintegration and circular migration – 
effective for development?), prepared by the Governments of Brazil and Portugal in collaboration with the RT 
team, the RT coordinator Dr. Irena Omelaniuk and the Task force set up by the Greek government for the 
preparation of the third meeting of the GFMD in Athens, 2009. 
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3.4.3.2. The tool of assisted return migration 
 
Even though states are not obliged to assist migrants to return to their home country in a safe, 
dignified and durable manner, assisted return has gained significant weight in the general debate on 
return migration, both at the national, regional as well as the international policy level. Not only do 
assisted return programmes aid migrants to return to their countries of origin in a more humane and 
dignified way than forced removals, they are also more cost-effective for the country of stay, they 
ensure that migrants have more time to prepare for their return, and make it possible for migrants to 
return when they do not have their own means to do so1301. 
In general, assisted return programmes provide administrative, logistical as well as financial support 
to migrants unable or unwilling to stay in the country of residence. They do not only facilitate the 
actual return of migrants, for example by making travel arrangements and facilitating the provision 
of travel documentation, but also aim to assist migrants to cope with the challenges they face prior 
to and after their return. Pre-return assistance can for example include the provision of information 
and advice to migrants on their available options, so as to help them to decide on whether or not 
they wish to return. Often, assisted return programmes focus particularly on vulnerable groups, such 
as migrants with health-related needs or other highly vulnerable migrants1302. 
In order to guarantee a dignified and sustainable return, not only the return itself but also the 
reintegration of the returnees must be supported. A returnee will indeed re-migrate if he sees no 
future in his country of origin. In order to help returnees to be reinserted into their communities of 
origin, the provision of reintegration assistance has increasingly gained attention, and has now 
become an integral part of many assisted return programmes. Assistance is provided in the form of 
short- or longer-term accommodation after arrival in the region of origin, or through medical 
support. Furthermore, the sustainability of the return process becomes more important in policy 
formulation, acknowledging the fact that the root causes of migration must be addressed in order for 
the return to be durable and sustainable1303. Among other things, it is for example crucial to provide 
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 International Organisation for Migration (IOM), 'Assisted Voluntary Return and Reintegration, Annual 
Report of Activities 2011', IOM Report 2012, Geneva, available at: 
http://www.emnbelgium.be/sites/default/files/publications/avrr_report_2011_final.pdf, p. 21. 
1302
 International Organisation for Migration (IOM), 'Assisted Voluntary Return and Reintegration, Annual 
Report of Activities 2011', IOM Report 2012, Geneva, available at: 
http://www.emnbelgium.be/sites/default/files/publications/avrr_report_2011_final.pdf, p. 17. 
1303
 International Organisation for Migration (IOM), 'Assisted Voluntary Return and Reintegration, Annual 
Report of Activities 2011', IOM Report 2012, Geneva, available at: 
http://www.emnbelgium.be/sites/default/files/publications/avrr_report_2011_final.pdf, p. 25. 
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the necessary tools for migrants to be self-sufficient upon return to their country of origin. 
Reintegration assistance can thus include assistance with job placement, the set-up of small 
businesses, education and training1304. 
Reintegration assistance not only benefits the individual returnee, but can also enhance the socio-
economic development of the wider community of origin. In order to guarantee a greater 
sustainability of an individual’s return, it is important to address the socio-economic needs of the 
community or origin, thereby addressing the root causes of the original migration. Moreover, 
reintegration assistance could prevent potential disadvantages of the return process for the 
community of origin, such as the shortage of labour or the loss of remittances1305. Return and 
reintegration assistance might thus have a triple-win effect, benefiting the migrants themselves as 
well as the country of residence and the community of origin. 
In the EU, programmes of assisted return migration have generally been established on a national 
and on an ad hoc basis. It are mostly NGO’s working at the national level, in cooperation with local 
NGO’s working in the countries of origin, which are responsible for the provision of return and 
reintegration assistance, thereby often supported by the IOM. At this moment, the role of the EU is 
mostly to provide funds for such projects, for instance through the Commission’s EuropeAid, or 
through the European Return Fund. The latter was established in 2007 with the aim of improving the 
EU’s integrated return management in all its dimensions as well as encouraging the development of 
cooperation between EU countries and with countries of return. To this end, the Fund contributes to 
the financing of technical assistance on the initiative of Member States or the Commission1306. Such 
an integrated return management in particular includes the support of effective and sustainable 
returns through return assistance, including in the pre-return phase, and incentives for voluntary 
returnees, as well as the provision of reception and reintegration support1307. In this context, the 
European Migration Fund has already provided support for return and reintegration programmes, as 
well as for a better provision of information on such programmes to possible returnees. Activities co-
                                                           
1304
 International Organisation for Migration (IOM), 'Assisted Voluntary Return and Reintegration, Annual 
Report of Activities 2011', IOM Report 2012, Geneva, available at: 
http://www.emnbelgium.be/sites/default/files/publications/avrr_report_2011_final.pdf, p. 20-24. 
1305
 International Organisation for Migration (IOM), 'Assisted Voluntary Return and Reintegration, Annual 
Report of Activities 2011', IOM Report 2012, Geneva, available at: 
http://www.emnbelgium.be/sites/default/files/publications/avrr_report_2011_final.pdf, p. 19, 25. 
1306
 Article 2, European Parliament and the Council, Decision No. 575/2007/EC of 23 May 2007 establishing the 
European Return Fund for the period 2008 to 2013 as part of the General Programme ‘Solidarity and 
Management of Migration Flows’, Official Journal L 144/45 of 6 June 2007.  
1307
 Article 3(3), European Parliament and the Council, Decision No. 575/2007/EC of 23 May 2007 establishing 
the European Return Fund for the period 2008 to 2013 as part of the General Programme ‘Solidarity and 
Management of Migration Flows’, Official Journal L 144/45 of 6 June 2007. 
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financed by the Fund include for instance the establishment of return and reintegration programmes 
for vulnerable groups of persons, such as ill or disabled migrants, unaccompanied minors or the 
elderly.  
As the 2008 Return Directive has adopted the principle of the preference for voluntary return in the 
EU’s return policy1308, it is to be expected that the EU might take up a larger role in the support of 
return and reintegration assistance than it has done so up till now. In light of the underlying study 
subject, it is therefore interesting to examine whether such programmes of assisted return migration 
are relevant in the context of environment-induced mobility. 
 
3.4.3.3. Assisted return migration and environment-induced mobility 
 
The question rises whether assisted return and reintegration programmes could also benefit the 
sustainable return of migrants who left their region of origin due to environmental disruptions, or 
who wish or need to return to a region which suffers from environmental degradation processes. As 
discussed above, all migrants have a right to return to their country of origin. However, in reality, 
even if people are allowed to return to their region of origin after an environmental disaster has 
occurred, their return can only be safe and durable if the physical, social and economic recovery of 
the affected area is rapid and effective. In the immediate aftermath of sudden-onset natural 
disasters, for example the diversification of livelihood provision and the reconstruction of 
infrastructure are crucial factors for the sustainability of a return, whether it is mandatory or 
voluntary1309. According to Warner, even in case of slow-onset environmental processes, affected 
persons could under certain conditions return to their home region, given that the physical land is 
still available, particularly if alternative livelihoods or other coping capacities are present1310. 
As discussed above, assisted return and reintegration programmes could render the return process 
more humane, dignified and sustainable. In the context of environment-induced migration, they 
should for example make financial means available for the recovery and rehabilitation in the post-
                                                           
1308
 European Parliament and the Council, Directive 2008/115/EC of the European Parliament and the Council 
of 16 December 2008 on common standards and procedures in Member States for returning illegally staying 
third-country nationals, Official Journal L 348/98 of 24 December 2008 (Return Directive).  
1309
 K. Warner, 'Assessing Institutional and Governance Needs Related to Environmental Change and Human 
Migration', The German Marshall Fund of the United States, Study Team on Climate-Induced Migration, June 
2010,  available at:  http://www.ehs.unu.edu/file/get/5301, p. 3. 
1310
 K. Warner ‘European (im)migration policy and environmental change: institutional and governance gaps’, 9 
European View 2, 2010, p. 194. 
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disaster phase. Furthermore, return assistance could help environmentally-vulnerable communities 
to adapt to a changing environment by helping returnees to diversify their income. In addition, it is 
important not only to address the socio-economic root causes of migration, but also the potential 
environmental push factors, through mitigation and adaptation assistance. In order to decrease a 
community’s vulnerability to recurring natural disasters, return assistance could also be directed 
towards resilience building and disaster risk reduction. Finally, as return migration could even 
contribute to the ecological restoration of certain regions of origin, assistance could be directed 
towards the creation of jobs in ecological restoration. 
As the number of environmental disasters, and thus the number of environmentally-displaced 
persons, is expected to increase in the future, humanitarian organisations assisting in the return 
process could face a capacity challenge in the future. It is therefore important that they start 
preparing now, if they want to be able to assist many more millions of displaced persons in returning 
to their region of origin in a safe and durable manner. In 2011, the IOM, which is mandated by its 
Constitution to ensure orderly migration, inter alia, through voluntary return and reintegration 
assistance, has, with the help of its partners, provided 55.124 migrants with return assistance, in 166 
countries of origin. About half of these migrants also received reintegration assistance to help them 
to reintegrate in their communities or origin1311. Given the Organisation’s crucial position regarding 
assisted return and its interest in the ‘environment and migration’-debate, the IOM seems to be in an 
ideal position to start up the dialogue on assisted return towards regions affected by environmental 
degradation, taking the adaptation challenges and needs for ecological restoration into account. In 
light of this process, it can be recommended to install pilot projects for the assisted return of 
environment-induced migrants and displaced persons. As such projects with an environmental 
aspect are currently not (yet) in place, lessons can be learned from good practices of other IOM-
supported return projects, assisting displaced persons to return to conflict-affected areas, and 
supporting them in the reconstruction of the affected regions. In this context, the EU could play an 
important role in the funding of return and reintegration assistance for environment-induced 
migrants, as well as through the promotion of a better cooperation in this area between its Member 
States and the affected countries of origin. 
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 International Organisation for Migration (IOM), 'Assisted Voluntary Return and Reintegration, Annual 
Report of Activities 2011', IOM Report 2012, Geneva, available at: 
http://www.emnbelgium.be/sites/default/files/publications/avrr_report_2011_final.pdf, p. 13-15, p. 23. 
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4. WAY FORWARD 
 
The emergence of climate-induced mobility into the international climate regime (see above in 
Chapter IV) should now encourage national, regional and international policymakers to act. Policies 
which explicitly recognise and support the value of international migration as an adaptive strategy 
are needed in order to implement paragraph 14(f) of the Cancun Adaptation Framework. This 
Chapter aimed to examine some legal and policy tools of the EU related to migration issues, 
highlighting that some of these tools and policy developments could be deployed to facilitate 
international adaptive migration. Indeed, the Commission’s Staff Working Document indicated that 
the EU is starting to take the issue more seriously. As the Commission itself puts, “migration in the 
context of environmental change will present both major challenges and opportunities”1312.  
In order to comprehensively and efficiently address environment-induced population movements, 
the EU as well as its Member States will have to think out of the box of traditional policymaking in 
the area of asylum and migration. New governance approaches are needed to bridge the protection 
gap for environmentally-displaced persons, and to make migration work for adaptation1313. A range 
of tools developed under the Global Approach to Migration and Mobility could be used to address 
the issue of environment-induced migration. In this context, the Commission itself points to the 
better management of south-south migration and regional mobility, as well as to actions related to 
the migration-development nexus, such as the facilitation of remittance transfers1314. Indeed, such 
measures are important to support and promote migration as an adaptation strategy. However, 
measures facilitating international adaptive migration should not be limited to the context of 
development aid and south-south migration. The EU could also do pioneering work by incorporating 
the concept of international adaptive migration in its policies on the immigration of third country 
nationals. So in light of its Global Approach, the Union could then both assist third countries to deal 
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 European Commission, Commission Staff Working Document on ‘Climate change, environmental 
degradation, and migration’, accompanying the Communication from the Commission to the European 
Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions on 
‘An EU Strategy on adaptation to climate change’, SWD(2013) 138 final, Brussels, 16 April 2013, available at: 
http://ec.europa.eu/clima/policies/adaptation/what/docs/swd_2013_138_en.pdf, p. 34. 
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 K. Warner ‘European (im)migration policy and environmental change: institutional and governance gaps’, 9 
European View 2, 2010, p. 202. 
1314
 European Commission, Commission Staff Working Document on ‘Climate change, environmental 
degradation, and migration’, accompanying the Communication from the Commission to the European 
Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions on 
‘An EU Strategy on adaptation to climate change’, SWD(2013) 138 final, Brussels, 16 April 2013, available at: 
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with environment-induced migration, and at the same time facilitate adaptive migration towards the 
Union, thereby addressing both the management of legal migration and its development benefits1315. 
In developing novel legal and policy responses to broaden the migration options for communities 
affected by environmental disruptions, one possible option would be to develop specific labour 
migration programmes for environmentally-vulnerable communities. Other options that were 
discussed above include the support of circular migration, or increased migration opportunities for 
vulnerable family members of migrants already residing on EU territory. Such humanitarian 
admissions could for example be coupled to EU emergency responses in the aftermath of particular 
natural disasters1316. This would mean that, instead of taking a restrictive approach towards 
migration and regarding migration as a failure of adaptation to environmental changes, European 
policymakers should proactively support and facilitate international migration as an adaptation and 
development strategy by broadening migration options towards the EU. In doing so, policy responses 
should focus on maximising the benefits of migration, and minimising the costs for all the 
stakeholders involved in the migration experience. 
For many migrants, a return to the country of origin remains an ideal which is often difficult to 
achieve due to a lack of sufficient resources or a lack of sustainable perspectives in the region of 
origin. Supporting the safe and dignified return of environment-induced migrants and encouraging 
their sustainable reintegration in their region of origin, is yet another way for the EU to come to a 
comprehensive, effective, sustainable and mutually beneficial approach to return migration in the 
context of environment change. And as it is necessary to address the root causes of migration in the 
process of return migration, environmental push factors should not be ignored. Assisted return and 
reintegration projects could for instance address adaptation needs in the region of origin, or direct 
assistance towards resilience building and disaster risk reduction. 
Aside from a return to the country of origin, another durable solution to deal with displacement 
situations is offered by resettlement to a safe third country. In its Staff Working Document, the 
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 A. Kraler, T. Cernei and M. Noack, ‘”Climate Refugees”: Legal and Policy Responses to Environmentally 
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Commission proposed that the EU could, in the context of its Global Approach to Migration and 
Mobility, adopt “measures to provide assistance and durable solutions to displaced persons”1317. By 
resettling vulnerable displaced persons in the aftermath of sudden-onset natural disasters or persons 
which can no longer survive in a completely degraded region of origin, the EU could indeed 
contribute to find such durable solutions. 
An important tool to realise these innovative legal and policy responses, is cooperation with third 
countries. As the Commission proposes, the issue of environment-induced migration should more 
frequently be brought “on the agenda of EU dialogue with the partner countries affected or likely to 
be affected, including under the Global Approach to Migration and Mobility”1318. The EU could indeed 
become a pioneer in facilitating adaptive migration, by specifically targeting bilaterally or regionally 
negotiated migration programmes towards disaster-affected and vulnerable communities in the 
partner country. Migration agreements with affected countries could thus increase the options for 
international adaptive migration, for instance through labour migration, broadened family 
reunification or resettlement projects. Furthermore, through cooperation with third countries, the 
Union could also integrate the concept of migration as an adaptation strategy into broader 
environmental policies, for instance by supporting third countries to adopt a migration perspective 
into their national adaptation planning1319. 
However, Cournil et al. doubt whether the instruments introduced through the Global Approach to 
Migration and Mobility are suited to respond to the needs of environment-induced migrants. In 
particular the usage of circular migration for skilled and seasonal workers in response to climate-
induced vulnerability has received some criticism, as it would signify a “shift from a broader, more 
“rights-based” approach, towards a narrower “money-based” migration”1320. Indeed, it is crucial that 
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concerns on the rights of migrant workers must be addressed in order for migration to effectively 
work as a development and adaptation strategy.  
Much of the above proposed policy measures and developments will depend on external events and 
political developments in the EU. However, as Somerville rightly poses, “the application of ‘hard’ 
tools, such as EU Directives, to environmental migration is very unlikely, whereas ‘soft’ tools can be 
considered likely, but with a corresponding lowering of expectations regarding how much policy 
development will take place”1321. It might thus currently seem more relevant to argue for the 
incorporation of the issue of environment-induced migration into the EU’s Global Approach to 
Migration and Mobility and the EU Mobility Partnerships, rather than to argue for the granting of 
legal protection under the EU Qualification Directive or the EU Temporary Protection Directive. Just 
as has been argued above in the context of the legal protection of displaced persons (see above in 
Chapter III, Section 3.2.) or the incorporation of migration into environmental law (see above in 
Chapter IV, Section 2.3.1.), such a soft law approach might then in the end lead to hard law 
obligations on the issue.  
It can thus be concluded that the EU currently already has some interesting tools to address some of 
the challenges posed by environment-induced human mobility, and to facilitate international 
adaptive migration. It all comes down now to the political courage which is necessary to use these 
tools in the context of migration and environmental change and to implement measures to promote 
international migration as an adaptation strategy. 
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Conclusion and policy recommendations 
 
Centred around the notion of international adaptive migration, this doctoral study aimed to discuss 
whether existing legal and policy frameworks in the field of international environmental law and 
European migration law are sufficiently equipped to facilitate international migration as an 
adaptation strategy to environmental disruptions, and to analyse if and how those frameworks 
should be adapted to this end.  
The first PART of this thesis conceptualised international adaptive migration within the more general 
notion of environment-induced human mobility. Worldwide, environmental changes are affecting 
national and international migration patterns, both directly and indirectly, through their influence on 
the social, economic and political drivers of migration. Sudden natural hazards, such as floods, 
earthquakes and hurricanes are forcing millions of people out of their houses, while slow-onset 
environmental degradation, such as desertification, biodiversity loss and sea level rise, seriously 
threatens people’s livelihood. The impact of environmental degradation on migration is expected to 
increase in the future, as global warming will act as a threat multiplier, causing profound changes in 
people’s environment and livelihood provision. 
The past decennia brought forth plenty of studies on how these environmental push factors affect 
the volume and patterns of global human mobility. The environment appears to influence migration 
in three ways. Evidence from field-based research confirmed that environmental changes act as a 
driver for internal as well as international migration. However, remarkably, people not only migrate 
out of areas with high environmental risks, but they also move into vulnerable areas, such as low-
lying urban areas in mega-deltas or slums in flood prone cities. Furthermore, environmental 
degradation also leads to “immobility”, as it often limits people’s capacity to move. After all, 
migration requires substantial social, economic and human capital. As the adverse effects of climate 
change will dismantle parts of this capital, it is expected that large populations will become 
“trapped” in vulnerable regions, without being able to migrate to better areas1322. 
As the cause-and-effect relationship between environmental change and human mobility has been 
the topic of a large body of empirical research, policymakers at national and international levels now 
need to consider how to adequately address the current and future challenges in the context of 
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migration and environmental change. As shown in Chapter I of this study, one of the shortcomings of 
the existing legal research on environment-induced migration are the attempts to treat the issue as 
“a single phenomenon that can be discussed in a general way”1323. However, the classification 
proposed in Chapter I demonstrates the existence of a wide variety of origins and types of 
environment-induced population movements. Consequently, a “one-size-fits-all approach” cannot 
provide an adequate answer to the different challenges posed by this variety of population 
movements1324. It is clear that it is only by treating them differently, adapted to the specific 
circumstances of the movement as well as to the needs of migrants and displaced persons, that a 
comprehensive and adequate approach to the issue is possible. 
A whole spectrum of solutions has been proposed to respond to the challenges which environmental 
changes pose to human mobility. Within this debate, it is on the one hand crucial to discuss which 
possibilities can allow vulnerable communities to remain in their original habitat, while it is on the 
other hand necessary to examine how to protect environmentally-displaced persons who have no 
other option but to leave their destructed environment. Indeed, while people have a right to leave 
their country in the face of environmental changes, we are still far from establishing a right to asylum 
for displaced persons whose survival is at threat due to environmental disruptions. Extended 
interpretations of non-refoulement provisions could perhaps lead to the development of legislative 
protection mechanisms in the future. In the EU, for instance the Temporary Protection Directive 
offers an already existing mechanism which, even though it remained dead letter law up till now, 
could provide some of the necessary protection to victims of natural disasters, combined with 
assisted return programmes focusing on rebuilding the region of origin. This way, the EU could move 
beyond the current ad hoc provision of temporary relief.  
However, one of the most important messages from environmental and social scientists is that we 
need to increase the range of adaptation alternatives available to vulnerable communities. In this 
sense, human mobility itself has been recognised as an important adaptation strategy. Both ‘planned 
relocation’, moving populations in an organised way to less vulnerable places and ‘facilitated 
migration’, broadening the opportunities for individuals to migrate, can help people to adapt to a 
changing environment. Among other things, migration can provide individuals and communities with 
an alternative livelihood when they are faced with environmental disasters, can relieve population 
pressure in affected areas, and reduce the risk of forced environment-induced displacement. 
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Migration can thus reduce people’s vulnerability to environmental changes, and increase the 
resilience and adaptive capacity of individuals, households and communities. 
PART II and III of this study focused on the legal frameworks needed to facilitate international 
migration as a strategy to adapt to a changing environment. The central research question which 
PART II aimed to scrutinize concerned the opportunities and limitations of international 
environmental law in dealing with environment-induced migration. Obviously, all branches of 
international environmental law are crucial to prevent environmental degradation, and thus 
environment-induced migration from happening in the first place. Chapter IV has described how the 
issue of environment-induced migration has entered into the regime of the UNFCCC through the 
Cancun Agreements adopted in 2010. Paragraph 14(f) of the Cancun Agreements, which includes the 
first ever mentioning of human mobility in an official COP decision in the UNFCCC regime, has an 
important symbolic and political value, as it drew more international attention to the topic of 
environment-induced human mobility. It not only invites State Parties to the Convention to address 
the issue by enhancing understanding, coordination and cooperation at different policy levels, but it 
also signifies a first time ever recognition of the influence of climate change on human mobility in 
such a politically high profile framework. So while this reference to migration in the Cancun 
Agreements does not contain legally-binding obligations, it could open the way for more and better 
integrated migration-related adaptation actions in the field. Measures concerning migration, 
displacement and planned relocation are now considered as part of adaptation action, and might 
thus in the future qualify for adaptation funding. Likewise, mechanisms such as NAPAs and NAPs 
could implement this migration provision into national adaptation planning, while the new Warsaw 
Loss and Damage Mechanism could help to advance the issue of international adaptive migration in 
yet another area of the UNFCCC regime. 
As for the other two multilateral environmental agreements initiated at the Rio Earth Summit in 
1992, it has been concluded that both the UNCCD and the CBD have had much less relevance for the 
issue of environment-induced migration than the UNFCCC regime. While one of the main 
implications of the incorporation of the topic into the UNFCCC regime was the growing global 
attention among international and national policymakers, the same development did not take place 
in the context of the two other Rio Conventions. Both these conventions are not only institutionally 
weaker, they also have less financial means available than the UNFCCC regime, and, importantly, 
they are politically more low profile. They are thus less capable of drawing the same kind of global 
attention to the issue of environment-induced population movements. However, the 
implementation mechanisms of both the UNCCD and the CBD might have some relevance for the 
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issue at the national level, as they too can, to a limited extent, include measures regarding migration, 
displacement or planned relocation, for example in the NAPs of the UNCCD or the CBD’s NBSAPs. By 
making adaptive migration part of these implementation mechanisms, they could further enhance 
the impact of national strategies and action plans in the context of environment-induced population 
movements. To this end, the three Rio Conventions should cooperate more closely.  
Nonetheless, whether or not international adaptive migration is an option when faced with 
environmental degradation depends on the opportunity people have to migrate in a humane and 
legal way, as well as on the balance between the costs and benefits of migration. In the absence of 
an international convention in this area, these questions remain for a large part a matter of state 
sovereignty, and should therefore be addressed in national and regional migration law and policy. It 
can thus be concluded that the inclusion of migration in international environmental law has worked 
as a catalyst for the issue of international adaptive migration, opening opportunities for funding and 
implementation action at the national level, and giving the topic more legitimacy among both 
developed and developing countries, thereby paving the way for the facilitation of international 
adaptive migration through migration law and policy. Indeed, it was only after the inclusion of 
climate-induced migration into the UNFCCC regime by the Cancun Agreements, that the EU started 
to consider the issue as part of its Global Approach to Migration and Mobility1325.  
The last PART of this thesis therefore took a more regional approach, and assessed if and how EU 
migration law could facilitate international adaptive migration. While the debate on environment-
induced migration at the EU policy level was at first only determined by security concerns and the 
question of the protection of environmentally-displaced persons, it now took a more balanced 
approach. Ever since the Council invited the Commission in the 2010 Stockholm Programme to 
present its analysis on the effects of climate change on international migration, the debate has slowly 
developed. With its Staff Working Document of April 2013, the European Commission finally 
recognised the changing evidence base on environment-induced population movements, and 
considered a better informed and more comprehensive policy approach to the issue. The 
Commission even proposed to foster greater mobility to promote and facilitate migration as an 
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adaptation strategy1326. However, it did not elaborate on the way this should be done, so more 
reflection is needed in this area. 
This study aimed to provide a starting point for this reflection and further dialogue, by touching upon 
some concrete actions and relevant tools at the EU policy level, which would be able to facilitate 
international adaptive migration. Current governance frameworks and policy measures were 
identified as possible tools to broaden migration opportunities for individuals or groups of persons 
affected by environmental degradation, or to optimise the benefits of migration as an adaptation 
strategy. In the context of the Global Approach to Migration and Mobility, lessons can for instance be 
learned from the experience gained while implementing measures to maximise the development 
impact of migration for countries of origin, such as measures regarding remittance transfers or the 
promotion of circular and return migration as development tools1327. Labour migration in general was 
identified as an effective strategy of income diversification for affected communities, while circular 
migration in particular has some additional advantages in the context of recurring environmental 
disruptions. Circular migrants could substantially contribute to the resilience and adaptive capacity of 
their families and home community, for instance through the knowledge and skills they bring back to 
their region of origin. In promoting labour migration as an adaptation strategy, sufficient attention 
should be given to the up-skilling of the community of origin, so as to make adaptive migration also 
work for the most vulnerable people and communities. Furthermore, respect for migrants’ rights and 
working conditions remains a condition sine qua non for international adaptive migration.  
Similar to the idea that labour migration could be oriented towards countries or regions of origin 
affected by environmental change, such “humanitarian admissions” could also be realised through 
other migration categories, such as family reunification or student visa. Furthermore, through the 
Joint EU Resettlement Programme, the EU could also support planned and organised resettlement as 
a coping strategy for affected or vulnerable individuals or groups of persons. Through planned and 
organised relocation or resettlement, even ‘trapped populations’ could be supported to leave their 
destructed environment in a legal and humane way, rather than being displaced in or outside their 
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country of origin. And finally, a comprehensive approach to environment-induced migration also 
takes the possibility of the return of migrants and displaced persons into account. After all, not only 
does a return to the country of origin becomes an obligation in absence of a residence permit, for 
many migrants a return to their community of origin remains a desire. Through assisted return and 
reintegration programmes, a safe and durable return and reintegration in the community of origin 
can be facilitated for regions which are not rendered permanently uninhabitable, or where human 
life is (again) possible after a period of recovery or ecological restoration. In order to fully take 
account of the environmental drivers of migration and offer the returnees sufficient perspectives in 
their region of origin, return and reintegration projects should also address adaptation needs in the 
home region, and could even be coupled to ecological restoration programmes. 
The above mentioned governance approaches and policy options could be part of the external 
dimension of the EU’s migration policy. Better organising legal migration has been recognised as one 
of the pillars of the Global Approach to Migration and Mobility, together with the strengthening of 
synergies between migration and development and the reduction of irregular migration. Through 
migration cooperation with third countries, future initiatives on the facilitation of legal migration 
could be more specifically targeted towards communities and regions at risk of slow-onset 
environmental degradation or sudden-onset natural hazards. In this context, the EU Mobility 
Partnerships could act as umbrella partnerships for further cooperation between EU Member States 
and third countries, for instance regarding the provision of migration opportunities for affected 
communities. Finally, in order to fully integrate the concept of adaptive migration into the EU’s 
migration policy, inter-sectoral and institutional cooperation between different actors in the field of 
migration, development and environmental change is crucial, including at the EU policy level (for 
instance between the DG HOME, the DG DEVCO, the DG ECHO, the DG CLIMA and the European 
External Action Service). 
The role which the above mentioned tools and policy measures can play in the context of migration 
and environmental change should now be further explored. Hopefully, the Commission’s Staff 
Working Paper as well as the earlier developments in the UNFCCC regime can take the policy agenda 
forward at the EU and national policy level. It is important to stress that the legal solutions, 
frameworks and instruments discussed in this thesis are not mutually exclusive. The issue of 
environment-induced human mobility cannot be comprehensively dealt with within one single legal 
framework. International environmental law and regional migration law are thus complementary 
frameworks to address the challenges posed by the influence of environmental change on migration, 
and are both indispensable to make international migration work as an adaptation strategy. For 
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instance, migration opportunities for people affected by environmental degradation should be 
explored in national and regional migration law, but this should not rule out a parallel treatment of 
the issue in international environmental law. Migration could for instance be better integrated into 
NAPAs, while migration agreements could specifically target regions affected by environmental 
disruptions. 
Now that human mobility has finally found its entrance into the UNFCCC regime, policymakers 
increasingly ask how they should adapt their own legal, institutional and governance approaches at 
the regional and national level. This study has shown that an “interplay” of tools to facilitate 
migration as an adaptation strategy is already available at different policy levels, including the 
financial regimes and national implementation mechanisms of the Rio Conventions as well as 
different EU policy tools in the area of the immigration of third country nationals. Important to note 
is the fact that the above recommended governance approaches and policy tools are of an essential 
political nature. The way forward is thus a political one, and will, among others, depend on how the 
public opinion evolves on this issue. Now that the security narrative has been left aside by academics 
and policymakers, awareness should thus be raised among the general public regarding both the 
challenges ánd opportunities offered by environment-induced population movements. In part this 
will be a challenge of shifting culture, but the more detail and evidence we can provide the better.  
Research has thus an important role to play to convince both policymakers and the general public of 
how international adaptive migration may enhance the adaptive capacity of communities and 
contribute to resilience building and socio-economic development. In order to adequately assess and 
support this role of adaptive migration, more specific and policy-oriented research is now needed, as 
well as more funding to be allocated to pilot projects regarding adaptive migration. It is now, among 
others, up to the academic community to fill the remaining knowledge gaps, and to support decision-
makers in addressing environment-induced displacement and in making migration work for 
adaptation. Aside from being an end point of many years of negotiations on climate-induced 
migration, paragraph 14(f) of the Cancun Adaptation Framework also provides a “point of departure 
in this journey”1328. 
Finally, one of the most important messages in this thesis is the idea that environment-induced 
migration should not only be seen as a “problem”, that is, as a failure to adapt to a changing 
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environment. Instead, it can also be regarded as a “solution”, namely as an adaptation strategy itself. 
The issue of environment-induced migration offers an opportunity to change traditional thinking 
about human mobility. More in particular, it puts pressure on the traditional division between forced 
and voluntary movement, and in policy terms, between our migration and asylum policy. While it has 
been shown that broadening migration opportunities for environmentally-vulnerable people can 
effectively work as an adaptation strategy, most migration categories were up till now based on the 
personal situation of the individual migrant (e.g. through family reunification) or on the situation of 
the labour market in the destination country. Broadening migration opportunities for 
environmentally-affected persons as a means to support their adaptive capacity and that of their 
larger communities, would introduce a humanitarian perspective into migration policy. By doing this, 
we would take the developments within the international climate change regime another step 
further, and fully recognize environmental impacts as a legitimate cause of migration. The issue of 
environment-induced human mobility thus offers a chance for innovative thinking, both regarding 
adaptation means to the adverse effects of climate change, as well as on migration issues. 
The challenges of environment-induced human mobility have led scholars to formulate genuinely 
ambitious policy proposals to be implemented in international, regional and national legal 
frameworks on environmental and migration issues. As a leading voice in the debate on climate 
change as well as a major immigration region, the EU is a crucial stakeholder in the debate on 
environment-induced population movements1329. European policymakers could thus send an 
important signal to the rest of the world by truly considering international migration as a viable 
strategy to adapt to a changing environment, and starting to integrate adaptive migration into their 
migration policy. As the Foresight Report rightly puts, the cost of inaction is likely to be higher than 
the costs of the proposed policy measures, particularly since they also reduce the likelihood of 
environment-induced displacement1330. Even though the most extreme environmental impacts of 
global warming and biodiversity loss are still a few steps removed from immediate impact, the broad 
trend of environmental change we are now experiencing is significant enough to give urgent 
attention to migration in the context of environmental change, and to make migration work for 
adaptation.
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